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STATEMENT OF QUESTIONS PRESENTED 


I 

The question is whether, in a trial upon an indictment for 
first degree murder, where the defense of insanity is fairly raised 
aad it does not appear that the defendant does not desire such an 
instruction, the Court should instruct the jury fully as to the legal 
meaning and consequences of a verdict of not guilty by reason of 
insanity, pursuant to Title 24, Section 301 of the D. C. Code; and 
further pursuant to Lyles v. United States, 103 U.S. App. D.C. 22, 
and Catlin v. United States, 102 U.S. App. D.C. 127; and whether 


failure of the Court to 50 instruct the jury coustitutes reversible 


error. 


II (a) 

The question is whether, in a trial upon an indictment for first 
degree murder, where the defense of insanity is fairly raised, the 
Court erred when the purport of its instructions to the jury on acquit- 
tal by reason of insanity, and the clear impression left by such in- 
struction, was that, in order to acquit, the jury must reach affirma- 
tive conclusions of mental disease and the causal connection between 


the disease and the act, thereby shifting the burden of proof. 


II (b) 

Whether, assuming the said instructions on insanity otherwise 
met every requirement of the rule promulgated by this Court in Durhan 
v. U.S., 94 U.S. App. D.C. 228, the trial court should have instructed 
the jury that unless they believed beyond a reasonable doubt either 
that defendant was not suffering from a diseased or defective mental 
condition, or that the act was not the product of such abnormality, 
they aust find the defendant not guilty by reason of insanity; and 


whether the trial court's instruction "you may bring in a verdict of 


not guilty by reason of insanity” is reversible error. 


it 

The question is whether, in a trial upon an indictment for 
first degree murder, when the defense is insanity, it is proper for 
the prosecutor to misquote the testimony of the one medical witness 
for the government -- the supperior of the four medical witnesses 
for the defense -- and tell the jury that the superior stated it 
would be impossible to give an opinion as to defendant's mental con- 
dition on the date the offenses were committed, and that therefore, 
the four defense medical witnesses should not be believed -- when 
in fact the superior did not so testify, he did not contradict their 
testimony, and he did not challenge either their qualifications or 
their reasoning; and whether such argument by the prosecutor is so 


substantially prejudicial as to constitute reversible error. 


Iv 
The question is whether there was sufficient competent evidence 


offered by the government, in the face of the strong showing of insan- 


ity made by the defense, to permit the Court to legally submit the 


case to the jury; and whether the defendant was legally entitled to 


a judgment of acquittal after both sides rested their cases. 
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The Court committed reversible error by 
failing fully and properly to instruct 
the jury as to the legal meaning and con- 
sequences of a verdict of not guilty by 
reason of insanity, pursuant to Title 24, 
Section 301 of the D. C. Code. 


The court committed reversible error when 
the purport of its instructions to the 
jury: on insanity and the clear impression 
left by them, was that, in order to acquit, 
the jury must reach affirmative conclusions 
of mental disease and the causal connection 
between the disease and the act. 


Assuming the instructions on insanity other- 
wise met every legal requirement of the rule 
promulgated by this Court in Durham, supra, 
the trial court committed reversible error 
when it told the jury if it reached the con- 
clusion that the defendant was suffering 
from a mental disease or a mental defect, 
and that the criminal act was the product 

of the mental disease or defect, "you may 
bring in a verdict of not guilty by reason 
of insanity”. 26 


The prosecutor's opening argument to the jury, 
and most of his closing, to the effect that 

the medical testimony for defendant should 

not be believed, constitutes reversible error. 27 


The trial court committed reversible error 

when it failed to grant judgment of acquittal 
and submitted.the case to the jury, because 
there was not sufficient competent evidence 
offered by the prosecution to prove beyond a 
reasonable doubt that the defendant was not 
suffering from a mental disease or defect at 

the time he committed the criminal acts 

charged and that said acts were not the pro- 
duct of such mental abnormality. 28 


Conclusion. . . 2». «s«-«-s¢e-+2e ee 
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JURISDICTIONAL STATEMENT 


The jurisdiction of the Court is based upon Title 28, 
Section 1291 of the United States Code. 


STATEMENT OF THE CASE 
The offenses were committed on November 17, 1955. The 
defendant was not represented by counsel at the Coroner's inquest held 
on November 22, 1955, at which time he was ordered held for the action 
of the Grand Jury. An indictment was filed on December 19, 1955, and 
on December 20, 1955, counsel was assigned to defend. On January 16, 
1956, a motion for mental examination was made by assigned counsel who 


filed an affidavit stating that they had reasonable cause to pelieve 


pene was presently insane or otherwise 60 mentally incompetent 


to understand the oature of the proceedings against him or to properly 


\ 


assist in his defense. On January 27, 1956, the District Court committ: i 
defendant to St. E Elizabeth's Hospital for 30 days to be examined by the 
staff as to his mental condition because "there is reasonable cause to 
believe that defendant mzy be presently mentally incompetent to, under— 
stand the nature of the charges against him or to assist in his own 
defense". On March 26, 1956, the Superintendent of St. ‘Blizabeth' 8 
Hospital reported to the court that he had been unable to make anything 
resembling a valid examination of the defendant and requested additional 
time to make said examination. On March 29, 1956, the District Court 
ordered that defendant be committed to St. Elizabeth's Hospital for 

60 days additional in order to give St. Elizabeth's staff further time 
to make a mental examination of him. On May 17, 1956, the Superinten~ 
dent of St. Elizabeth's Hospital reported to the District Court that 

the defendant had peen examined by several qualified psychiatrists 
attached to the staff of St. Elizabeth's as to his mental condition; 

a result of their examination and observation, that the defendant was 


mentally incompetent to under inst him or to 


properly assist his own de On May 28, 1956, on motion of the 


United States Attorney, the District Court judicially determined the 


Se defendant was incompetent to stand trial. On June 1, 1956, the District 


ax 


Court found that defendant was presently of unsound ind and ordered 
him committed to St. Elizabeth's Hospital until he was mentally 
competent to-etemt trial - 

The defendant remained in St. Elizabeth's Hospital as a mental 
patient until January 8, 1959, when there was a certification by the 
Superintendent of St. Elizabeth's Hospital that the defendant was then 
mentally competent to stand trial and to consult with counsel and 
properly assist in his own defense. On January 19, 1959, the District 
Court ordered the defendant to stand trial for the offenses hereinafter 
set forth. The trial commenced on February 25, 1959, at which time the 


defendant was represented by counsel assigned by the District Court to 


him on December 20, 1955. 

The Appellant was convicted on all counts of a three count indict- 

ment, Count one of the indictment charged that on November 17, 1965, 
the defendant purposely and with deliberate and premeditated malice 
murdéred one Dwight £. Nathan, in violation of Title 22, Sec. 2401, 
D. C. Code (1851). Count;two charged him with assault with intent to 
kill one Tyrone Nathan on November 17, 1955, in violation of Title 22, 
sec. 501, D. C. Code. Count 3 charged him with assault with a danger- 
ous weapon upon Tyrone E. Nathan on November 17, 1955, in violation of 
Title 22, Sec. 502 of the D. C. Code. 

He was thereafter sentenced to death. 

The prosecution called a number of witnesses in its attempt to es- 
tablish the guilt of the defendant on the indictment. The first witness 
called by the prosecution was Ruby E. Nathan, who testified that on 
November 17, 1955, she livea with her father, mother, and the two child- 
ren who were the victims nawec in the indictment; that pwight Nathan, 
named in count one of the indictment was five years old at the time he 
met his death, and Tyrone Nathan was then four years old; that she had 
lived as man and wife with the appellant for four years, but had separ- 
ated from him about two months prior to November 17, 1955; that she 
further testified that on November 17, 1955, she saw defendant in the 
Municipal Court, and had seen him about two weeks before that at her . 
home. That about 5:00 P.M. on November 17, 1955,, the two children were. 
playing outside of her home; that after the hearing in the Municipal 
Court, she read a note from defendant delivered by a little boy, Jerry 
smith, asking her to see and talk to appellant; that she told Smith to 
tell defendant she was not going to see hin; that she next saw Tyrone 
at Freedmwan's Hospital at 8:00 P.M. on November 13, 1955, "bandaged from 
one ear to the other.” That she identified Dwight Nathan at the Morgue 
as her son, and he was dead at the time; that she next saw defendant 
at police headquarters on November 18, 1955, about 9:30 A.M. when he 
was being questioned by "Officer Talbot; that the defendant did not 
make any admissions in her presence as to what happened to Dwight and - 


Tyrone. 


On ercss-examination, the witness testified defendant supported 


her, and Dwight and Tyrone, when they lived together; that he loved 

the children, and they loved him. That he was not their father; that 
during her separation from defendant for two months prior to November 
17, 1955, she visited him, and he took the children out from time to 


time; that defendant also contributed towards their support during 


this period. 

The prosecution called as a witness one Ella Mae , McNeill (Tr. 38) 
who testified that on November 17, 1955, she lived at 937 "o" Street, 
Northwest. That defendant lived in the first bedroom on the right 
upstairs in said premises on that day, having moved in the day before; 
that she saw defendant on that day when he came into the kitchen with 
the two boys about 5:30 P.M.; that they sat a while, talked to her, and 
introduced the boys to her, and stated they were his boys; that he 
played and talked to the children; that he left the kitchen with the 
boys, told them to come upstairs “and see his room fora while and then 
they would come back down and go home". That they accompanied defendant 
upstairs; that she then heard screams coming from defendant's room; 
that she ran to top of stairs and saw the boys in the hail and bleeding; 
that defendant and boys went into street. On cross—examination (tr. 53) 
witness testified defendant and the boys appeared to be -happy together. 

The prosection next called as a witness one Wesley Edwards (Tr. 54) 
who testified that he saw defendant, the boys, and the witness McNeill ~ 
talking, smiling, laughing (Tr. 57) @ little past 5:30 P.M. on November: 
17, 1955; that some time later he heard the children screaming, saw them 
and they were bleeding, that defendant came downstairs first, went out 
of the building, and the children came down 2 or 3 minutes later. 

The prosecution then called as a witness one Jerry Elton Saith 
(tr. 55) who testified that on November 17, 1955, he saw defendant in ~° 
lobby of apartment building at 1015 “"U” Street, Northwest, about 4:00 
or 5:00 P.M. ‘That defendant asked him to carry a note upstairs to Miss 
Nathan; that he did sO and -Miss Mathan did not “give him anything or 
tell him anything” (rr. 69);; that he did not thereet<er talk to defend- 


ant. 


The prosecution then called as a witness one Edward J. Cahill 
(tr. 72), = Metropolitan Police Officer, who testified that on November 
17, 1955, he responded to a police cali at 937 "0" Street, Northwest, 
saw the boys, they were bleeding, and he took them to Freedman's Hos- 
pital; that he saw defendant in the Homicide Office at Police Head- 
quarters about four hours later, and that at that time he was being 
interrogated by police officers “there in regard to his actions of 
that evening” (Tr. 79). 

The prosecution next called Officer Edward J. Spindler (Tr. 81) 
who testified he responded to the call at 937 "0" Street with the 
previous witness; that about 10:00 that evening he was called and 
took defendant to D. C. General Hospital, where defendant received 
treatment for an old laceration; that after such treatment he trans- 
ported defendant pack to the central cell block at 306 Indiana Avenue ; 
that at that time defendant could walk and “he was fairly well sober 
at that time, sir". (Tr. 8&). 

The prosecution next called as a witness Dr. Christopher J. Murphy, 
Deputy Coroner for the District of Columbia, who performed an autopsy 
on the boy Dwight Nathan, and testified the cause of death was hemorrhage 
and shock, caused from an incised wound of the neck severing large blood 
vessels. 

The prosecution next called Elizabeth P. Davis, employed at 
Freedman's Hospital, who testified the records showed Dwight Nathan w2s 
dead on arrival at said hospital on November 17, 1955. 

The prosecution then called as a witness Officer Robert E. Talbot, 
who was attached to the Homicide Squad on November 17, 1955. He testi- 
fied he investigated the death of Dwight Nathan and that as a result 
thereof, he arrested defendant about 6:30 P.M. on November 17, 1955, at 
1318-8th Street, Northwest; that defendant was very drunk at that time. 
That he talked to defendant in the admitting office of D. C. General 
Hospital in the police room. "I told him I was from the Homicide 
Squad and he said, ‘what's the matter? Did I kill somebody?'". (Tr. 98). 


Counsel for defendant objected to the admission in evidence of the 


statements made by defendant, and requested the Court to determine 
under what circumstances and so forth the statements were made. The 
Court overruled the objection and stated "You can bring that out in 
cross-examination, anyhow" (Tr. 99). qhat witness further testified 
that he next talked to defendant about 11:30 P.M. the same night in 
the office of the Homicide Squad; that no written statement was taken 
from appellant that night because he was too drunk; that a written 
statement was taken from defendant about 8:00 A.M. the following morn- 
ing in the office of the Homicide Squad; that the defendant appeared 
normal at the time the written statement was taken from him. Counsel 
for defendant objected to admission of written statement (Tr. 118), 
and the Court overruled the objection, and admitted the written state- 
ment in evidence. The defendant in his written statement admitted he 
cut the boys, that he did not know why he cut them; that he did not 
know what made him do such a thing (Tr. 120); that he was drunk at the 


time; that he went to the fifth grade in school, and can read and write 


a little. 

The prosecution then rested its case. . 

Counsel for defendant then moved for judgments of acquittal on 
all counts of the indictment (Tr. 126). Counsel further seemed to 
move for a judgment of acquittal on the charge of first degree murder 
because of insufficiency of the evidence (Tr. 127). All the motions 
were overruled. : 

Counsel for defendant then made his opening statement to the jury 
(tr. 129-130), and stated the defenge to the charges was insanity. 

The first evidence presented on behalf of defendant was the 
stipulation of the testimony of one Oree Williams given at the Coroner's 
inquest on November 22, 1955 (Tr. 131); that testimony shows the 
witness saw the defendant on November 17, 1955, at 5:30 P.M. within 
six blocks of 937"0" Street; that the defendant said he was ill; that 
the defendant was lying on the ground, and appeared to be ill (Tr. 132); 
that he asked defendant if he could help him in any way. The defenda:i 
"said yes, if I could help him to get to his feet, he thinks he 


would be able to get home. And I tried to help him and he didn't do 
very much talking. In fact, he didn’t do any more talking." (Tr. 132). 
The witness further testified, "Q. Then what did he tell you? A. He 
was mumbling something. I couldn't even understand. Q. How did he 
walk? A. He was practically holding me. He wasn't walkiug, just 
dragging his legs along. I was holding him up”; that defendant was 
bleeding from the upper part of his mouth; that then the officers 
arrested defendant; that the defendant at the time was “completely 
drunk, not able to walk". (Tr. 135). 

The defendant then called Dr. David J. Owens as a witness who 
testified he was a physician specializing in psychiatry; that he took 
his psychiatric training at St. Elizabeth's Hospital, was on the 
staff of that hospital, and had been so since 1955; that he first 
examined defendant on February 27, 1956, in the Maximum Security 
Division of St. Elizabeth's Hospital; that he examined defendant "a 
considerable number of times because I had been the admitting physician. 
I followed the case through, throughout his hospitalization. I did his 
case study, interviewed relatives, referred him for further examinations 
from other physicians. I presented his case at conference, the 
various conferences that we did have concerning this individual. And 
in other words, I followed the case through from the beginning to more 
or less the time of his discharge." (Tr. 140-141); that around 1951 
when defendant became involved with his common law wife, his difficulties 
increased, "not only his drinking, but his arguments, his difficulty 
in his work, his, as he described it, his nervousness, and his tension." 
(tr. 143)! that "finally several months before the offense occurred, 
one of his sisters told me that another sister of hers, which both of 
them were sisters of the defendant, informed me that one of them had 
called her and told her that they felt that he was - - - something was 
wrong. He was talking, something like out of his head. They couldn't 


understand him. And that they felt like that he should see a doctor." 


(Tr. 143-144); that the witness' opinion of the mental condition of 
the defendant was "I found that this patient was suffering fron 
psychoneurotic reaction, a disassociative type with depressive features." 


(Tr. 145); that "This patient was completely bewildered, perplexed 
and disoriented. I might say: that when he was admitted to the hos- 
pital he didn't know where he was, he didn't know what time it oo 
didn't know the date of the year or the month. He didn’ t know 

where he had been. He knew that he had been in jail briefly, but 

he didn't know what it was all about as far as his own memory went". 
(Tr. 145); that the patient was confused and could not get around 

the ward; that the defendant's memory was very poor, As an example, 
“you would introduce yourself to him, tell him who you were; five 
minutes later he couldn't remember your name. He was unable to re- 
call even what he had had for lunch or the day before for meals or 
where he had been. He knew that he was charged with a crime * * * 
but he didn’t remember anything about why he had been charged with it, 
who had been - - - what this was all about. He was extremely depressed . 
His emotions were markedly depressed and frequently during the inter- 
view tears would roll down his face. He couldn't give any explanation. 
of why he was crying and still kept maintaining that he was not de- 
pressed" (Tr. 146). "After several weeks there still was almost a 
complete amnesia for the events that occurred from the time that he 
left his wife efter they left the court, until sometime at St. Eliza- 
beth's Hospital, although there was a brief period that he recalled 
having been in jail, but he couldn't remember too much about it, but 


be knew that he had been in jail in Washington". (Tr. 147); that the 


defendant was also given a sodium amytal interview (so-called truth 
serum) and even under sodium amytal the defendant "was unable to recall 
the events that had happened after he left his wife that evening. This 
was a pretty good indication to us that this was not conscious with- 
holding of information, that it was a true amnesia”, (rr. 149); that 
the mental disease from which defendant was suffering was akin to 
schizophrenia (Tr. 151). That the disease from which the defendant 

was suffering is classified as a mental disease (Tr. 152); that based 
upon the observations, experience, and treatment of this type of mental 
disease by the witness, his opinion is that the defendant has been 


12 


"suffering from a psychoneurotic condition for a humber of years, 


probably dating back to childhood, which is usually the date of onset 
of a psychoneurosis, and due to his traumatic early life and in his 
childhood that he did have this psychoneurotic condition for a number 
of years, However, I don’t feel that he disassociated until shortly 
before the time of the offense, that is, that he was suffering from 
this specific type of psychoneurosis which I called the disassociative 
reaction. This occurréd shortly before the time of the offense which 
is usually typical of this particular type of illness, that when the 
trauma, that is the psychological trauma, becomes so great that an 
individual's personality will split up and one part will control his 
actions and resulting in a subsequent amnesia. I feel that it had 
existed for a number of years * * * ", (Tr. 153). Based upon examin- 


ations and observations of the defendant, it was the opinion of the 


witness that on November 17, 1955, the defendant was “suffering from 


a mental iliness, the specific nature, psychoneurotic reaction 
disassociative t » before that date and on that date." Tr. 157); 


that based upon examinations of the defendant, his symptoms and the 
type of illness from which he suffered, it was the opinion of the 
witness that the defendant, on November 17, 1955, "was suffering 
from a mental illness on that date". (Tr. 158). 

On cross-examination the witness was asked on what he based his 
opinion upon that the defendant was suffering from a mental disease and 
answered "As a result of my examinations from the time the patient was 
admitted - ~ - I mean that subjectively, objectively, and as a result 
of all the ancillary examinations by other physicians, by other tests 
that we did in the hospital, the result of my own examinations - - - 
all of this combined together is what I am speaking of." (Tr. 177); that 
the defendant entered school three or four different years and went only 
a total of two or three months each year; that defendant never success- 
fully completed a single grade in school. (Tr. 198); that the psycho- 
logical findings report regarding defendant which came to witness was 
"Our findings. The following was obtained: A schizophrenic reaction, 


13 


catatonic type of an individual of at least dull dormal intelligence 
indicative by presently functioning at a border line level. Suggests 
that the patient's personality resources have never allowed him to 
adequately utilize his intellectual ability." That in the opinion of 
the witness the defendant on November 17, 1955, was suffering from a 
mental illness. (Tr. 210-211) Q. "Now, Dector, during the entire time 
that this defendant stayed at St. Elizabeth's would you say that he knew 


the difference between right and wrong? A. No, I don't think that 


he did." (Tr. 237). : 

The defendant then called Dr. William J. T. Cody as a witness, 
who testified he is a doctor of medicine specializing in the practice 
of psychiatry; that he was on the staff of St. Elizabeth’ s Hospital, 
and was Assistant Chief of the West Side Psychiatric Service at said 
hospital; that he first examined defendant in 1956. The witness 
further testified "I think the pertinent factors in this mye! s history 


are that apparently for a period of two to three years prior to his 


admission to the hospital he apparently had undergone a change of 
personality, manifested by excessive alchoholisn, deterioration in his 


relations with people that were important to hin, disturbance in his 
work situation, and episodes of violence. (Tr. 275-276) ; that the 
personality change in defendant began in 1954; that his diagnosis of 
defendant was "schizophrenic reaction, catatonic type”: (re. 278). 

This was condition of defendant throughout most of bis ‘nospitalization. 
(Tr. 279); that the defendant was suffering from a mental disease ; 
that it is likely defendant was mentally ill on November 17, 1955, 

(Tr. 282); that based upon his experiences, his examinations and ob- 


servations, his opinion was that the acts or crimes committed by de- 


fendant on November 17, 1955, were the product of his pental illness. 


(Tr. 283); that the defendant's probable maximum I.Q. estimated was 
duil-normal (Tr. 302); that the last determination of defendant's 


the last core FFT 


I.Q. in September 1956, "and he was tested at that time because of 


his apparent improvement, showed a mental age of ten years, six months, 


a vocabulary of eight years, and his probable maximum of dull-normal ." 


/4 


(tr. 303); that defendant was depressed (Tr. 304). The witness de- 


scribed the method of detecting mental illness (Tr. 307-309). 

The defendant next called Dr. Margaret Mercer as & witness, who 
testified she is a clinical psychologist who had 17 years full-time 
experience in mental hospital clinical psychology programs. (Tr. 311), 
and had been employed in St. Elizabeth's Hospital for six years as 
director of training and research; that the defendant was tested under 
her supervision (Tr. 312} three times, the tests being made in March, 
1956, May, 1956, and September, 1956; that the first test was one of 
intellectual functioning called the Stanford Binet intelligence scale 
in which "we are not as interested in the intelligence quotient as we 
are in the way he (the patient) thinks." The test then was the 
Wechsler memory scale; also the Bender-Gestalt test which means a 
“pattern” test. Then the Rorschach test (sometimes called the ink- 
blot test); that the results of the test given defendant on May 24, 1956, 
were limited "because there was some material that the patient still 
did not seem to be able to respond to." (Tr. 316); that the test given 
defendant on September 10, 1956, resulted in showing that it "was 
consistent with the type of thinking which is shown by patients who 
have a schizophrenic reaction of the catatonic type. (tr. 317). 

The defendant next called as a witness Dr. Edward Irving Kushner, 
who testified that he served in the Army as a psychiatrict in 1953-54, 
then on the staff of St. Elizabeth's Hospital, then in private practice 
and with the Legal Psychiatry Services of the Department of Public 
Health, District of Columbia; that he is now in private practice, a 
consultant at St. Elizabeth's Hospital, and is a diplomate of the 
American Board of Psychiatry and Neurology; that he treated defendant 
as a patient in group therapy in Howard Hall, which group met twice 
a week; that the average attendance of the group would be six to 
eight; that upon these occasions he interviewed and observed the 
defendant; that the defendant had oratory (sic - presumably, auditory) 
hallucinations "they were ordering him to harm the children". (Tr. 340); 


that the witness participated with defendant in said group approximately 


one hundred and seventy-five times during a two and balf year period. 
(Tr. 341); that the witness' original diagnosis of defendant “when I 
first saw him was schizophrenia reaction, mixed type asid I think wy 
last impressions of him would be schizophrenia reaction in remission, 
partial remission." (Tr. 342); that "the schizoprenia reaction is 


what would commonly be called insanity. It is the most common type 
of insanity. There are many manifestations of it but such individuals 


are frequently at the mercy of their impulses; they can't reason the 
way other people would reason, and they are not affected by outside 
events as other people would be affected by outside events. Now 
there are various types of schizoprenia reactions. When I say mixed 
type, it is my opinion that he had symptoms of several of the types 

* * * ." (Tr. 342); that the mental condition of the defendant is 
classified as a psychosis (Tr. 350); that "psychosis would be roughly 
equated with what the layman would call insanity (Tr. 351); that the 
defendant also suffered from 2 disassociative reaction; that "dis- 


associative reaction is a technical term that in lay terms might be 


equated with a period of amnesia. The individual may act, seemingly, 


rationally, or irrationally, But he has no control, or limited con- 


trol over his impulses at such a time, and his judguent is apt to be 


extremely poor. His contact with reality is apt to be almost 


entirely absent, although he may look as though he is performing 


normally." (Tr. 353); that based upon the experiences and treatment 


of the defendant by the witness, it is the opinion of the witness 


that the defendant on November 17, 1955, “was suffering from a 
schizoprenic reaction. He was psychotic at the time" (Tr. 354), and 
the acts with which the defendant is charged "would be a product of 
psychosis." (Tr. 354). Further, "in my opinion at the time of this 
disassociative state he would not be able to distinguish right from 
wrong. It would have no effect on him," (Tr. 354} Again, "in my 
opinion, the acts would be 2 product of that mental condition" (Tr. 355) 


meaning the acts charged in the indictment against defendant. 


On cross-examination the witness testified the defendant heard 


voices on the night of the crime telling him to harm his children, 


to hurt his children (Tr. 364). 

The defense next called Girlleen James as a witness, who tes- 
tified defendant was her uncle and she was reared with him; that she 
also lived in same premises with defendant in 1955 for about two 
months; that she noticed something different about him. " * * * He 
was running in and out, and I couldn't understand why. So I got on 
the phone and I called my aunt and I tell them about it" (Tr. 372). 

* * * Well, I tell her that he runs in and out and I know it was some- 
thing unusual. He didn't used to do it, and I didn’t know was anything 
wrong with him * * * "; that the defendant acted differently from what 
she had noticed about him before. (Tr. 373). 

The defendant then rested his case. 

The prosecution then called Dr. William G. Cushard as a witness 
in rebuttal, who testified he was Chief of Psychiatric Service, the 
West Side Service, St. Elizabeth's Hospital; that he saw defendant 
at St. Elizabeth's many times; that he did not feel that he could 
express a firm opinion as to the mental condition of defendant on 
November 17, 1955. (Tr. 381). 

The prosecution then recalled Ruby E. Nathan as a witness in re- 
buttal, who testified as follows: Q. And during that period of 
time did the defendant ever complain to you that he suffered from 
headaches? A. No, he didn't. Q. Did the defendant at any time 
during that period of time complain to you about any mental illness? 
A. No, he did not. Q. During that period of time was there anything 
unusual about his actions that would indicate to you that he was suf- 


fering from any mental illness? A. Oh, no. Q. Now, I will ask 


TT 


1 Q. Now, are you able to express an opinion as to his mental con- 
dition on November the 17th of 1955. 


A. No, I do not feel that I could - - - that I am able or have 
been able to form a firm or a valid opinion regarding what his mental 
condition was in the middle of November, 1955, because that was over 
three months, almost three months and a half before I ever saw Mr. 
Isaac.” 


‘7 


you: From your observation of the defendant during that period of 
time would you say that, in your opinion, that he was sound or un- 


sound of mind. A. Sound mind" (Tr. 389). 


On cross-examination the witness testified defendant would drink 


heavily on weekends; that defendant supported the boys. 

The prosecution then again rested his case. 

Counsel for defendant then renewed his motions for judgments 
of acquittal (Tr. 394) and also renewed his objections to the intro- 
duction of exhibits 1 and 3. 

Counsel for defendant then moved for judgments of acquittal, "on 
the grounds that at the time of the commission of the offense the 
defendant was suffering from a mental defect or condition, and there 
was a causal connection between such condition and the acts for 
which he is charged in line with the rulings set forth by the Court 
of Appeals in the Durham case" and further because "I do not feel 
that the government in this particular case has set forth any evi- 
dence which would enable the jury to find as a fact that the defend- 
ant, as of November 17, 1955, was in fact sane." (tr. 395). 

The Court denied all the foregoing motions. 

The prosecutor, in his opening argument to the jury misquoted 
the testimony of Dr. Cushard, (not deliberately, I. am sure) when he 
argued "So I say, ladies and gentlemen of the jury, as Doctor 
Cushard told you, that it would be impossible to tell this man's 
mental condition on November 17th if you didn't see him until eight 
or nine or, I believe, even four months after this crime happened. 
You heard Dr. Cushard, who is a supervisor of both Doctor Cody and 
Doctor Owens, and he told you that he could not express an opinion 
as to this man's mental condition on November 17th because, he said, 
he would have to see him one or two days after the crime had been 


committeda.”} Doctor Cushard's testimony in this regard is at great 


variance from the foregoing, and is transcribed at Tr. 381-382, 386.7 


The court then denied the requested instructions for defendant 
(J.A. 1-2) and stated “both of these are denied as being amply covered 


in the court's prepared instructions. (Tr. 412). 


= Cushard did not testify as the prosecutor stated in his argument 
to the jury "that it would be impossible to tell this man’s mental con- 
dition on November i7th if you didn't see him until eight or nine or, 

I believe, even four months after this crime happened." This statement 
which was not based on the evidence, followed by the further statement 
by the prosecutor to the jury that Doctor Cushard is the supervisor of 
both Doctor Cody and Doctor Owens, must have been most prejudicial be- 
cause of their impact on the jury since the testimony of the witnesses 
for the defense which the prosecutor was denouncing was the cornerstone 
of the defense of insanity. As the prosecutor further indicated in his 
argument to the jury that the testimony of the medical witnesses for 
the defense regarding the insanity of the accused should not be given 
weight, the misquotations above described constitute reversible error. 


2 pr. Cushard did not testify the defendant was not mentally ill 
on November 17, 1955. "But this does not detract from the testimony 
of the doctors who were able to state an opinion that he was ill 

at that time’. See Wright v. United States, 102 U.S. App. D.C. 36. 
Nor @id Cushard state an opinion challenging "either the qualifica- 
tions or the reasoning of those who did state an opinion. There was 
thus no conflict in the medical testimony.” Wright, supra. Moreover, 
Dr. Cushard, testified he was unable to form a firm or valid opinion 
regarding the mental condition of Isaac on November 17, 1955, because 
he did not see the defendant soon enough thereafter. "That such an 
investigation and examination was not conducted is not appellant's 
fault. Many deficiencies in the process by which we collect the 
evidence upon which cases like this turn, are within the prosecution's 
capacity to remedy and should not be chargeable to the accused if he 
has no control over them" Wright, supra; see Blunt v. United States, 
106 U.S. App. D.C. 266. 


STATEMENT OF POINTS 


1. Reversible error occurred when the court failed to 
properly instruct the jury as to the legal meaning and consequences 
of a verdict of not guilty by reason of insanity, pursuant to Title 
24, Section 301 of the D. C. Code.. 

2 (a). Reversible error occurred when the purport of the 


court's instructions to the jury on insanity and the clear impression 


left by them, was that, in order to acquit, the jury must reach 


affirmative conclusions of mental disease and the causal connection 
between the disease and the act. 

2(b). Reversible error occurred when the court instructed the 
jury on insanity when it told the jury if it reached the conclusion 
that the defendant was suffering from a mental disease or & mental 
defect, and that the criminal act was the product of the mental di- 
sease or defect, “you may bring in a verdict of not guilty by reason 
of insanity". | 

3. Reversible error occurred as a result of prosecutor's argu- 
ments to the jury, not based on the evidence, and when he misquoted 
the evidence. 

4. Reversible error occurred when the court failed to grant 


judgment of acquittal and submitted the case to the jury. 


SUMMARY OF ARGUMENT 
I 
The court committed reversible error by failing fully and properly 

to instruct the jury as to the legal meaning and consequences of a 
verdict of not guilty by reason of insanity, pursuant to Title 24, Sec- 
tion 301 of the D. C. Code, and further pursuant to Lyles v. United 
States, 103 U.S. App. D.C. 22, -254 F.2d 725, and Catlin v. Ubited States 
102 U.S. App. D.C. 127, 251 F.2d 368. 

II (a) 


The court in its instructions on insanity placed the burden of 


proof on the defendant instead of on the government, to prove sanity 


beyond a reasonable doubt. 


I1I(b) 

Assuming the instructions on insanity to the jury otherwise met 
every legal requirement of the rule promulgated by this Court in 
Durham v. United States, 94 U.S. App. D.C. 228, 214 F.2d 862, the 
trial court committed reversible error when it told the jury if it 
reached the conclusion that the defendant was suffering from a mental 
disease or a mental defect, and that the criminal act was the product 
of the mental disease or defect, “you may bring in a verdict of not 
guilty by reason of insanity.” 

Iii 

The prosecutor's opening argument to the jury, and most of his 
closing, to the effect that the medical testimony for defendant should 
not be believed, constitutes reversible error. 

The prosecutor misquoted the testimony of Doctor Cushard, the 
superior officer of the medical witnesses for the defendant. The pros- 
ecutor, in effect, accuses such medical witnesses of not telling the 
truth because they had no bases for their medical opinions, and such 
accusations were based on his misquotations of the testimony of the 


medical witness for the government. 


Iv 
The trial court committed reversible error when it failed to grant 
judgment of acquittal and submitted the case to the jury, because there 
was not sufficient competent evidence offered by the prosecution to 


prove beyond a reasonable doubt that the defendant was not suffering 


from a mental disease or defect at the time he committed the criminal 


acts charged and that'said acts were not the product of such mental 


abnormality. 


ARGUMENT 


rT 

The Court committed reversible error by failing fully and properly 
to instruct the jury as to the legal meaning and consequences of a 
verdict of not guilty by reason of insanity, pursuant to Tttle 24, Sec- 
tion 301 of the D. C. Code. 

This Court, in Lyles v. United States, 103 U.S. App. D.C. 22, 
(1957), 254 F.2d 725, laying down the rule on the instruction to be 
given the jury with respect to disposition ofa defendant on a verdict 
of not guilty by reason of insanity, said: 

“We think that when the instruction is gaxen the 
jury should simply be informed that a verdict of 


not guilty by reason of insanity means that the 
accused will be confined in a hospital for the 


mentally ill until the superintendent has certi- 
fied, and the court is satiatied. that such person 
has recovered his sanity and will not in the reason- 
able future be dangerous to himself or to others, in 
which event and at which time the court shall order 
his release either unconditionally or under such 
conditions as the court may see fit." 
"Sometimes a defendant may not want such an in- 
struction given. If that appears affirmatively on 


the record we would not regard failure. to give it 
as grounds for reversal. Otherwise, whenever here- 


after the defense of insanity is fairl raised, the 

tr ju sha truct the jury as to the lega 

meaning of a verdict of not t y reason 0 n- 

Sanity in accordance with the View expressed in this 

Opinion.* (Emphasis supplied) 

fhe record shows and the United States Attorney will not deny that 

appellant's defense was insanity and that the defense was more than 
fairly raised through the testimony of three psychiatrists and a psychol 
ogist who examined or treated appellant during the almost three years 
of his confinement in St. Elizabeth's Hospital before he was brought 
to trial on February 25, 1959. The District Court was required, there- 
fore, to instruct the jury that, if acquitted by reason of insanity, 


appellant's release from confinement would depend not only upon a hos- 


pital certification but also upon a judicial determination, unless such 


an instruction was affirmatively rejected by the appellant. That there 


was no such rejection is clear and undeniable. 


In sending the case to the jury, however, ‘the District Court 
gave the following instruction: 


"In the event your verdict is not guilty by reason 
of insanity the defendant will be committed to St. 
Elizabeths Hospital there to remain until such time 
as it is established that he has recovered his san- 
ity and will not in the reasonable future be danger- 
ous to himself or to other." (Tr. 444). 


This instruction is an inexcusable violation of the rule laid 


down in Lyles. It failed to inform the jury that, if appellant should 


be found not guilty by reason of insanity, he would not be released 
from the hospital until the court was satisfied that it would be safe 
to do so. To say, as did the District Court, that appellant would be 
released when it was established that it would be safe to do so, is 
to allow the jury to believe that the determination would be made by 
the very doctors whose testimony in this case they apparently found 
unacceptable. Appellant may have been found guilty, therefore, not 
because the jury was convinced beyond a reasonable doubt that he was 
mentally responsible for his conduct in cutting the throats of two 
little boys, but rather because the jury did not want to run the risk 
of his premature discharge by doctors in whose judgment they had no 
confidence. 

In Catlin v. United States, 102 U.S. App. D.C. 127, 251 F.2d 368, 
this Court approved Lyles, supra, and reversed the conviction because 
of failure of the trial court to permit counsel to advise the jury 
in the language of Lyles, of the consequences of a verdict of not 
guilty by reason of insanity. This Court therein further states: 

“We point out, however, that the better practice is for the trial 
judge, rather than for counsel to give the explanation to the jury." 

In its opposition to the motion for reversal without awaitins; 
priefs and argument in the case at bar, the prosecution contended and 
probably will contend in its brief that the instruction is proper oe- 
cause it is similar to the one given in Starr v. U.S., ____ U.S. App. 
D.C. __ so F«2d _ «(1 95B). While a majority of this Court sit~ 
ting en banc in Starr, approved the instruction in that case, the 


majority opinion stated "the Lyles case, by its own terms being pro- 


spective only, does not apply." Starr, supra, was’ tried prior to 
the decisions of this Court in Lyles and Catlin, supra. The case 

at bar was tried subsequent to said Lyles and Catlin decisions, and 
the trial judge was bound by the law as stated in those decisions. 
Those decisions are based on Title 24, Section 301 of the D. C. Code, 
aad it was mandatory for the trial judge to follow then. 

Attention is called to the case of Hough v. U.S., Nos. 14923-24, 
decided by this Court on September 14, 1959. It indicates the neces- 
sity for instructing the jury as ordered in Lyles and catlin. In 
that case the District Court denied conditional release to the patient, 
even though the Superintendent of St. Elizabeth's Hospital certified 
that she then had recovered sufficiently to be granted such release. 
This Court in Hough, again calls attention to Title 24, Section 301, 

D. C. Code, which provides for a judicial hearing to determine whether 
a patient is entitled to conditional or unconditional release. 
It is submitted that the instruction to the jury as to the legal 


meaning and consequences of a verdict of not guilty by reason of in- 


sanity was improper, was substantially prejudicial, and constitutes 


reversible error. 
II (a) 


The court committed reversible error when the purport of its 
instructions to the jury on insanity and the clear impression left 
by them, was that, in order to acquit, the jury must reach affirmative 
conclusions of mental disease and the causal connection between the 
disease and the act. (Emphasis supplied) 

In its instructions to the jury on insanity the trial court 
attempted to recite the rule promulgated by this Court in Durham v. 
U.S., 94 U.S. App. D.C. 228, 214 F.2d, 862, when it charged: 

"It is asserted on behalf of the defendant 
that he did not have the mental capacity to commit 
the crimes with which he is charged because he 
was insane at the time the crimes were committed. 

"If you find this to be the case then your 


verdict should be as to each count not guilty by 
reason of insanity." (Tr. 440-441) 


ag 


“In order not to be held responsible for his 
acts, and to be found not guilty by reason of in- 
sanity, the following two elements must appear: 
First, it must appear that the defendant at the 
time the offenses were committed was suffering 
from some mental disease or mental defect, or, to 
put it in a somewhat different way, he must have 
been suffering from a mental disease or a defective 
mental condition at the time the crimes were con- 
mitted." (Tr. 441) 


"Second, i st appear that the crimes were 
the product of his Souter disease or mental defect. 
If you reach the conclusion that the defendant was 


suffering from a mental disease or a mental defect, 
and also that the criminal act was the resuit or 


product of the mental disease or mental defect, you 
> bring in a verdict of not guilty by reason of 
. nsanity.” (Tr. 442) (emphasis supplied) 

"If you find that the defendant was suffering 
from 2a mental disease or mental defect at the time 
of the commission of the alleged offense that is 
not sufficient to justify a verdict of not guilty 


because of insanity unless you find that the crime 
was produced by the insanity." (Tr. 443) 


Somewhat earlier in its charge the trial court told the jury that 
the burden was on the prosecution to establish beyond a reasonable 
doubt the sanity of the accused and further instructed them; 


” @ * * on the issue of insanity or mental in- 
capacity, as it is sometimes called, just a8 on every 
other issue in the case the burden of proof is on the 
prosecution and that burden must be sustained beyond 
@ reasonable doubt." (Tr. 443) 


This case is on all fours with Carter v. U.S., 102 U.S. App. D.C. 
227, 252 F.2d 608, in which this Court said; 
= 


" * * * the purport of the whole of the instruction 
is the controlling consideration. It is from that 
view point that we think the instruction given in 
this case was at least confusing. It failed to spell 
out an essential element of the requisite proof. The 
court emphasizes the theme that, in order to acquit, 
the jury must reach certain findings." 


" % * * But the purport of the instruction, and the 
clear impression left by it, was that, in order to 
acquit, the jury must reach affirmative conclusions 
of mental disease and the causal connection between 
the disease and the act. When the issue of insanity 
is properly raised by evidence, as it was in this 
case, the burden is on the government to prove sanity 
beyond a reasonable doubt." 


To the same effect on this point, see Wright v. United States, 102 
U.S. App. D.C. 36, 43, 250 F.2d 4. 


The trial court further committed reversible error when it failed 


to define to the jury the meaning of “product of" a mental disease, 
and when it failed to define to the jury the meaning of mental "disease" 
and mental "illness", as explained in Carter, supra. Also see Wright. 
The instructions on insanity were further erroneous because the 
Court failed to instruct the jury that if the jury had a reasonable 
doubt that the defendant was suffering from a mental disease or defect 
when he committed the act charged and had a reasonable doubt that the 
act was the product of such mental abnormality, he should be acquitted. 
See Tatum v. U.S. 88 U.S. App. D.C. 386, 390, 190 F.2d 612. 


II (b) 


Assuming the instructions on insanity to the jury otherwise met 
every legal requirement of the rule promulgated by this Court in 
Durham, supra, the trial court committed reversible error when it told 
the jury if it reached the conclusion that the defendant was suffering 
from a mental disease or a mental defect, and that the criminal act was 
the product of the mental disease or defect, "you may bring in a ver- 
dict of not guilty by reason of insanity". 3 

The jury should have been instructed that unless they believed 
beyond a reasonable doubt either that defendant was not suffering from 
a diseased or defective mental condition, or that the act was not the 
product of such abnormality, they must find the defendant not guilty 
by reason of insanity. Durham, supra; Carter, Supra ; Douglas v. U.S., 
99 U.S. App. D.C. 232, 237, 239 F.2d 52. 

The trial court further committed reversible error when it told 
the jury that they "may consider all of the evidence in order to reach 
a conclusion as to whether he was or was not suffering from a mental 
disease or mental defect at the time in question”. It is elementary 
that a jury must consider all the evidence, and the court’s instruc- 


tion suggested that the jury might disregard certain evidence without 


any reason. See Misenheimer v. United States, No. 14, 975, decided 


by this Court September 24, 1959. 


It is submitted that the instructions to the jury on these points 


constitute reversible errors. 
III 


The proseuctor’s opening argument to the jury, and most of his 
closing, to the effect that the medical testimony for defendant should 
not be believed, constitutes reversible error. 

I am reluctant to raise this point as a ground for reversal be- 
cause it is felt the able prosecutor would not deliberately prejudice 
the defendant by misquoting the evidence. However, I owe the defend- 
ant and this Court the duty to suggest wherein the prosecutor's argu- 
ments were not based on the evidence, and wherein they constitute re- 
versible error. 

As indicated in the Statement Of The Case, the prosecutor, in 
his opening argument to the jury misquoted the testimony of Doctor 
Cushard, when he stated to them: 


*So I say, ladies and gentlemen of the jury, as 
Doctor Cushard told you, that it would be impossible 
to tell this man's mental condition on Novenber 17th 
af you didn't see him until eight or nine or, I be- 
lieve, even four months after this crim happened. 

You heard Dr. Cushard, who is the supervisor of both 
Doctor Cody and Doctor Owens, and he told you that 

he could not express an opinion as to this man's men- 
tal condition op November 17th because, he said, he 
would have to see him one or two days after the crime 
had been committed.” (Tr. 409-410) 


Dr. Cushard's testimony in this regard is as follows: 


"Q. Now, are you able to express an opinion as 
to his mental condition on November the 17th of 1955? 


™, No, .I do not feeh that:.E. could -< that I an: 
able or have been able to form a firm or a valid opin- 
ion regarding what his mental condition was in the 
widdle of November, 1955, because that was over three 
months, almost three months and 2 half before I ever 
saw Mr. Isaac." (Tr. 381, 382) 


"Q. And is that your testimony that you dé not 
wish to relate an opinion at this time because of the 
time element involved in, when you saw the defendant 
for the first time? : 


<Y 


“A, I wouldn't say that it is because I don't 
wish to. It is because I am unable to. Had I seen 
him within a few days or a week or two after the al- 
leged criminal act occurred I believe I almost cer- 
tainly could have formed an opinion, but the reason 
that I can't express an opinion is because I am un- 
able to form a valid opinion." (Tr. 386, 387) 

It is obvious that this was not legitimate argument by the pros- 
ecutor. It is further obvious that the testimony of Doctor Cushard 
does not contradict the testimony of the Doctors who were able to 
state that defendant was mentally ill on November 17, 1955. Nor did 
Cushard give an opinion challenging either the qualifications or 
the reasoning of the Doctors who did state an opinion. There was thus 
no conflict in the medical testimony. 

The arguments of the prosecutor did not represent mere advocacy 
but amounted to testimony by him. Where, as here, Doctor Cushard's 
medical testimony did not contradict the medical testimony of the 
witnesses for defendant, whom the prosecutor, in effect, accuses of 
not telling the truth because they had no basis for their medical 
opinions) and since the prosecutor's statement was not based on the 
evidence, and since such statements to the jury by the prosecutor are 
more prejudicial because their impact on the jury is always more or 
less strengthened by his official position, this constitutes reversi- 
ste error. See Stewart v. U.S., 101 U.S. App. D.c. Sl, 247 F.24 42, 


and cases cited therein. 


Iv 

The trial court committed reversible error when it failed to grant 
judgment of acquittal and submitted the case to shelarye because there 
was not sufficient competent evidence offered by the prosecution to 
prove beyond a reasonable doubt that the defendant was not suffering 
from a mental disease or defect at the time he committed the criminal 
acts charged and that said acts were not the product of such mental 
abnormality. } 

Three psychiatrists testified that the defendant was suffering 


from a mental disease when the offenses occurred, and two of them 


testified that the acts charged against the defendant were the product 


of his mental disease. A psychologist testified that the tests given 


defendant showed that he was suffering from a schizophrenic reaction 
of the catatonic type. The defendant's tests showed a mental age of 
ten years, six months, and a vocabulary of eight years and his prob- 
able maximum of dull-normal. 

As heretofore shown, there was no conflict between the medical 
testimony offered by the prosecution and that offered by the defendant. 
The only testimony offered by the prosecution that could possibly be 
the basis for submitting the case to the jury were the folowing ques- 
tions and answers asked of the lay witness Ruby Nathan concerning 
the defendant when she lived with him some time prior to November 17, 
1955: 

"9, Now, during that period of time did the 
defendant ever complain to you that he suffered 
from headaches? 

"A. No, he didn't. 

"Q. Did the defendant at any time during 
that period of time complain to you about any 
mental illness? 

“A. No, he did not. 

"Q. During that period of time was there 
anything unusual about his actions that would in- 
dicate to you that he was suffering from any men- 
tal illness? 

"A. Oh, No. 

"Q. Now, I will ask you: From your obser- 
vation of the defendant during that period of time 
would you say that, in your opinion, that he was 
sound or unsaind of mind? 

"A. Sound mind.” (Tr. 389) 

It is true, that in Carter, supra, this Court held that a state- 
ment that the witness never observed an abnormal act on the part of 
the accused is of value if the witness had prolonged and intimate con- 
tact with the accused. However, the witness Nathan merely gave 2 
naked opinion in answer to a question as to the defendant's state of 
mind at the time she lived with him, even though the question included 


“from your observation". The defendant also introduced lay testimony 


which indicated that he was of unsound mind prior to November 17, 1955. 

As a factual matter it appears that a reasonable doubt was created 
by the disinterested medical testimony, coupled with the hospitaliza~ 
tion of defendant because of unsoundness of mind beginning immediately 
after the offenses occurred and continuing for three years thereafter. 
Any rational view of the evidence shows that reasonable doubt existed 
as to the defendant's sanity on November 17, 1955, and that the crin- 
inal acts were a product of his mental illness. There was no medicai 
exidence whatever to exclude the hypothesis of insanity, even though 
the prosecution sought to discredit the medical testimony of defendani. 

On this point attention is called to Douglas, sapras Carter, supra; 
Wright, supra; Stewart, supra; Fielding v. U.S., 102 U.S. App. D.C. 167, 
251 F.2d 878; Satterwhite v. U.S., _—s«U.S. App. D.C. __, No. 14,895, 
decided May 25, 1959. : 

It is submitted that the lay testimony offered by the governmert 
was not sufficiently probative, in the face of the strong showing of 
insanity made by the defense, to permit reasonable jurymen to conclude 
beyond a reasonable doubt that the appeliant was sane at the time he 
allegedly committed the acts charged against him. 


It is submitted that the defendant was entitled to,and the trial 


court should have granted judgment of acquittal after both sides rested. 


CONCLUSION 


It is respectfully submitted that the judgment below should be 


reversed. 


ou G. E Cc: 
Attorney for Appellant 
401 Third Street, N. W. 
Washington l, D. C. 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
DEFENDANT'S INSTRUCTION No. 1 

At the outset there is a presumption in cases of this 
kind that the defendant is sane, but as soon as evidence is offered 
by the defendant to overthrow this presumption, the burden shifts and 
it then rests upon the Government to convince the jurors beyond a 
reasonable doubt of the defendant's sanity, as that is one of the 
necessary conditions upon which guilt. in this case may be predicated. 
When any evidence is given on behalf of the defendant which tends to 
over throw that presumption of his sanity, you should examine, weigh 
and pass upon it with the understanding that, although the initiative 
in presenting the evidence is taken by the defense, the burden of 
proof in this part of the case is upon the prosecution to establish 
all the conditions of guilt, of which sanity is one. Where there is 
any evidence in the case by the defendant which tends to show that 
at the time of the commission of the act he was of unsound mind, it 
then becomes the duty of the Government to prove the sanity of the 
defendant beyond a reasonable doubt, and unless it has done so the 
defendant must be acquitted. 

Filed March 3, 1959. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


DEFENDANT'S INSTRUCTION NO. 2 
If you the jury believe beyond a reasonable doubt from the evidence 
of this case that the defendant was suffering from a mental disease or 
mental defect at the time of commission of the acts with which he is 


charged and if you believe that the acts were the product or result of 


-l- 


such mental defect or condition, you must find the defendant not guilty 


by reason of insanity. 


Filed March 3, 1959. 
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No. 15081 
QUESTIONS PRESENTED 


In a first degree murder conviction where of the five expert 
witnesses who testified on the defense of insanity: one had no 
opinion as to the existence of disease or defect at the time of the 
crime, another had no opinion as to causal connection between 
@ mental condition and the crimes, and none of the other ex- 
perts had any contact with the defendant until long after the 
crime; the facts supporting the opinion of the one doctor that 
the defendant did suffer a disease or defect at the time of the 
crime were fully presented to the jury; and there was abundant 
other evidence indicating the absence at the time of the crime 
of the disease or defect subsequently found by the expert to 
exist after the crime, in the opinion of the appellee the follow- 
ing questions are presented : 

(1) Was not the jury fully and properly instructed upon 
the meaning of a verdict of not guilty by reason of insanity? 

(2) Were not the instructions on the defense of insanity full 
and proper-guidance for the jury in resolving the issues pre- 
sented by the evidence? 

(3) Was not the evidence on the issue of insanity so incon- 
clusive and conflicting as to properly, present an issue for the 
jury to resolve? 

(4) Was not the prosecutor within his proper role as an 
advocate? 


Counterstatement of the case 
Statutes involved._--. 
Summary of argumen 
Argument: 


I. The instruction regarding the consequences of a verdict of not 
guilty by reason of insanity did conform to the standards 
of the Lyles case, and contained no element of prejudice 
to appellant 

II. The instructions on the defense of insanity afforded the jury 
full and proper guidance 
III. The evidence supports the verdict. 
IV. The argument of the prosecutor was reasonably based upon 
the evidence 
Conclusion. 
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v. 


Unrrep States or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On December 19, 1955 there was filed in the District Court 
a three-count indictment naming Grover L. Isaac, alone, as 
defendant. Count one charged premeditated first degree mur- 
der, by knife, of Dwight E. Nathan, in violation of 22 D.C. 
Code § 2401. Counts two and three charged assault with intent 
to kill, and assault with a dangerous weapon (knife) upon Ty- 
rone Nathan, in violation of 22 D.C. Code §§ 501, 502, respec- 
tively. All three counts alleged the date November 17, 1955. 

On November 22, 1955 the Coroner’s jury held the defend- 
ant for action of the grand jury. After filing of the indict- 
ment on December 19th, the two court-appointed counsel, on 
January 14, 1956, moved the District Court for a mental ex- 
amination of the defendant, alleging, in substance, that the 
defendant was unable to confer with counsel. On January 
27th the defendant was ordered to be committed to St. 
Elizabeths Hospital for thirty days. The Hospital Superin- 
tendent was directed to examine the defendant’s “mental con- 
dition” and to report to the Court regarding that examination, 
and “the sanity or mental competency of the defendant.” 


(1) 
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One month later the defendant was received at the Hospi- 
tal. Near the end of the thirty-day commitment period, by 
letter dated March 23d, the Superintendent requested an ad- 
ditional sixty-day commitment to the Hospital stating: 

“Daily efforts have been made to examine this man 
since he was admitted on February 27, 1956, and up to 
this time we have been unable to make anything re- 
sembling a satisfactory examination of the patient. 
Mr. Isaac flatly refuses to talk to any of the physicians 
or to anyone else.” 


A sixty-day extension was granted. On May 17, 1956 the 
Superintendent reported the defendant to be not competent 
to stand trial. Without objection of either counsel, the de- 
fendant was committed to the Hospital until competent to 
stand trial. On January 5, 1959 the Superintendent reported 
him competent. On January 19, 1959, the defendant was 
ordered to stand trial, without objection of any counsel or 
the defendant. The jury found him guilty as charged. A 
death sentence was imposed. This appeal was timely filed. 

Up until two months prior to these crimes appellant had 
lived as husband and wife at an address on P Street, NW., 
with Ruby Nathan for four (4) years (Tr. 14-15), excepting 
only two occasions of approximately one month each during 
which they were separated (Tr. 29-30). She had also known 
appellant for approximately one year prior to living with him 
(Tr. 28). She had five children (Tr. 28). Appellant was the 
father of none (Tr. 31, 143), but he was fond of Dwight, age 
five, and Tyrone, aged four (at the time specified in the indict- 
ment), contributed to their support and would take them out 
from time to time (Tr. 13-14, 30-33). 

Over the objection of government counsel, it was elicited 
that appellant and Ruby Nathan separated two months prior 
to the crime because appellant was seen to “make advance- 
ments [sic] toward [Ruby’s] nine-year old daughter” * (Tr. 
34). As a result both appellant and Ruby moved from the 
P Street address (Tr. 33). After living elsewhere with his 
niece, Girlleen James (Tr. 375), on the day prior to the crime 


2The Court instructed the jury to disregard this testimony (Tr. 34). 
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appellant moved into a room at 937 O Street, Northwest (Tr. 
p. 38). Ruby and her children moved in with Ruby’s father 
and mother at 1015 N Street, Northwest (Tr. 13). Appellant 
and Ruby saw each other regularly during this two-month 
interval, both at Ruby’s residence and in the residence of 
appellant (Tr. 32). Ruby prepared and sent appellant his 
dinner meals (Tr. 34) 

On the day of the crime Ruby and appellant were at the 
Municipal Court. Ruby had complained to the authorities 
about appellant breaking into the home of her mother and 
father. “I went down there and I told them that I was 
through with him” (Tr. 16, 144). Ruby, her two boys and 
appellant rode to their homes together in a taxicab, arriving 
about 3:30 p.m. Ruby went into her home. Subsequently, 
a neighbor’s child brought Ruby 2 note written in appellant’s 
handwriting (Tr. 66-69), which read “Are you coming out or 
not? Isaac. Send me word” (Tr. 118). She told the child 
to tell appellant she would not come out to see him (Tr. 19). 
At that time the victims named in the indictment were playing 
just outside their home (Tr. 16). The boys, Dwight and Ty- 
rone, thereafter came into the house to Ruby one time and 
then again went outside the house to play (Tr. 20). About 
6 p.m. Ruby received information regarding her children (Tr. 
21). She found them in Freedman’s Hospital (Tr. 25). 

The landlady of the apartment house at 937 O Street, where 
appellant rented the first bedroom on the right upstairs, was 
Ella Mae MeNeill (Tr. 39). She was in the kitchen to the rear 
of the first floor about 5:30 p.m. (Tr. 41, 56). One Wesley 
Edwards, a visiting sailor, was talking to one Dorothy Hender- 
son, a roomer, in the front part of the house (Tr. 54). Appel- 
lant was admitted through the front doorway by Edwards and 
came through the hallway into the kitchen and sat down a 
while and I talked with him and he introduced me to the boys.” 
(Tr. 38-43). Appellant might have “been drinking but he 
didn’t seem to be drunk” (Tr. 50). Appellant and Ella Mae 
talked and played with the boys. Appellant and the boys ap- 
peared happy (Tr. 53). Wesley Edwards came to the kitchen 
and, without participating, observed the laughter and talk in 
the kitchen (Tr. 57). Finally, appellant told the boys, Dwight 
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and Tyrone, to come on “upstairs and see his room for awhile 
‘and then they would come back down and go back home” 
(Tr. 45). They went upstairs. There was no one else in the 
upstairs portion of the house (Tr. 46). Not too long, a few 
minutes later (Tr. 57), Ella Mae heard screams of the boys from 
‘appellant’s room. She ran to the room. Appellant and both 
boys were in the doorway of appellant’s room when she arrived 
at the doorway. The two boys were bleeding “‘terribly” from 
their throats. Ella Mae ran for help. The two boys ran out- 
side the house and were caught outside in the front yard (Tr. 
47-49, 74). Two or three minutes later (Tr. 60), appellant, 
himself, ran (not too fast) out the front door and down the 
street (Tr. 49, 62). Subsequently, blood was observed on the 
floor of appellant’s room (Tr. 78). 

The boys were taken promptly to the hospital and given into 
care of the doctors (Tr. 76-87, 82). It appeared the head of 
Dwight would come free as his body was moved (Tr. 83). 
Dwight was dead on arrival at the hospital (Tr. 94). Death 
‘resulted from hemorrhage and shock caused from a neck wound 
four inches deep running across the throat parallel to the jaw 
(Tr. 92). 

At approximately 6:15 or 6:30 p.m. appellant was seen by 
one Oree Williams in the 700 block of Q Street, Northwest. 
Appellant was lying on the ground. Blood was on his mouth 
(Tr. 134). Williams asked appellant if he was ill and appellant 
responded, “yes.” Appellant said that if Williams could help 
him get to his feet, appellant thought he could get home. Wil- 
liams helped appellant walk. Appellant told Williams at 8th 
and Q to go left at that corner. Williams thought appellant to 
be “completely drunk.” (Tr. 135.) He turned appellant over 
to officer Talbot (Tr. 106, 134, 130-136). 

Appellant was arrested by officer Talbot at approximately 
6:15 or 6:30 p.m at 1318 8th Street, Northwest (Tr. 98, 105). 
Appellant was very drunk. He had vomited. He had urinated 
all down the front of himself and he couldn’t stand up without 
assistance (Tr. 98, 106). Talbot did not talk to appellant at 
that time but sent him by another officer to No. 2 Precinct. 
Talbot proceeded to Freedman’s Hospital (Tr. 105). 
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Thereafter, at about 10 or 10:30 p.m. appellant was trans- 
ported from Central cell block at Indiana Avenue Police Head- 
quarters by officer Spindler to D.C. General Hospital for treat- 
ment of a 4- to 5-day-old laceration on his lip. Appellant could 
walk at that time but did very little talking. (Tr. 89.) . Talbot 
saw appellant at D.C. General Hospital. He took appellant 
into the police room and identified himself to appellant as being 
from the Homicide Squad. Appellant responded “What's the 
matter? Did I kill somebody? (Tr. 98.) Talbot tried to talk 
to appellant but appellant was still too drunk to know what was 
going on. He only saw appellant for some five or ten minutes 
at that time. (Tr. 106-108.) Officer Spindler returned appel- 
lant to the Central cell block at police headquarters (Tr. 84). 

Talbot next saw appellant at 11:30 p.m. at the office of the 
Homicide Squad. Talbot brought appellant up from the cell 
block. Appellant could not hold his head up (Tr. 108). 
Appellant was “obviously” drunk (Tr. 100). Appellant was 
told the little boy had died (Tr. 109). Appellant was returned 
to the cell block (Tr. 108). Talbot was in appellant’s company 
for a total of some twenty minutes on this occasion (Tr. 110). 

The next morning at 8 a.m. Talbot brought appellant from 
the cell block to the Homicide Squad office. He was told the 
little boy had died, and Talbot asked if appellant didn’t re- 
member being so told the night before; appellant said he did 
not (Tr. 101, 112). Appellant was advised of his rights, told 
he didn’t have to make a statement, and indicated his willing- 
ness to answer questions (Tr. 101-2). He was sober and nor- 
mal (Tr. 110-112). He recognized the officer (Tr. 111), 
understood the officer and the officer understood appellant, 
appellant talked freely and stopped talking when he desired 
to do so (Tr. 103). There was no indication of any mental 
illness, appellant made no complaints of illness, and appeared 
to Talbot as a “very normal person charged with murder” 
(Tr. 104). Appellant was thereafter taken before the United 
States Commissioner (Tr. 112). 

After the above-described testimony, the prosecutor offered 
in evidence the written statement of appellant. Defense coun- 
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sel’s objection was overruled. The following statement was 
read to the jury (Tr. 118-123) : 


“Question by Det. Sgt. Robert E. Talbot: 

“Q. What is your full name, age and place of resi- 
dence?—A. Grover Lee Isaac, 37 years, 937 O Street, 
NW. 

“By Det. Sgt. Robert E. Talbot: 

“Grover Lee Isaac, you are being held on account of 
the death of Dwight Nathan, colored, who was pro- 
nounced dead at 9:15 p.m., November 17th, 1955, this 
death being caused by his being cut, while in premises 
937 O Street, NW., about 5:25 p.m. November 17th, 
1955. I now ask you if you want to make a complete 
statement telling what knowledge you have of this cut- 
ting, so that it can be taken down in typewritten form. 
Before making such a statement I advise you that your 
statement must be made freely and voluntary ; also that 
your statement will be used in court at your trial, if it 
becomes necessary. After hearing what I have just told 
you, do you want to make a complete statement?” An- 
swer by: Grover Lee Isaac: I can’t make no kind of 
statement now, I don’t feel like it. 

“Questions by Det. Sgt. Robert E. Talbot: 

“Q. Did you cut Dwight Nathan and Tyrone Nathan 
yesterday evening, while in premises 937 O Street, 
NW.?—A. Yes. 

“Q. Did you know that Dwight Nathan died as the 
result of the cutting?—A. Yeah; after you told me this 
morning. 

“Q. Do you remember me telling you last night, while 
in this office, that Dwight Nathan had died?—A. Idon’t 
remember what I said last night. 

“Q. Why did you cut Dwight Nathan and Tyrone Na- 
than?—A. I don’t know. I don’t know why I cut them. 
I don’t know what made me do such a thing. 

“Q. What did you cut them with?—A. Just a little 
penknife—a couple inches long. 
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“Q. How long have you had this knife?—A. I found 
it about three weeks ago and I been carrying it ever 
since. 

“Q. Describe the knife —A. It was about two inches 
long. One blade. A white looking handle. 

“Q. What did you do with this knife after the 
cutting?—A. I threw it in a front yard somewhere on 
O Street. 

“Q. Did you cut Dwight and Tyrone Nathan because 
you were mad with their mother Ernestine Nathan?— 
A. I had some trouble with Ernestine and we was in 
court yesterday. 

“Q. What was this trouble that you had with Erne- 
stine Nathan?—A. I lived with Ernestine—It will be four 
years this Christmas coming. The first of August she 
left me but I was still taking care of her. In the evening 
on Sunday two weeks ago I went up to her apartment at 
1015 N Street, and she wouldn’t let me in and I broke 
the door in, and that’s why we had to go to court yes- 
terday. 

“Q. Were you drunk or sober at the time you cut 
Dwight and Tyrone Nathan?—A. I was drunk. 

“Q. How much had you had to drink just prior to the 
cutting?—A. A half pint of whiskey. 

“Q, Where did you buy the whiskey after the cut- 
ting?—A. The liquor store at 7th and Que. 

“Q. A short while ago while in this office did you tell 
Dorothy Henderson, Wesley Edwards, (the Sailor) Mrs. 
Ella McNeill, Ernestine Nathan and her mother Rosa- 
belle Harley, that you cut Dwight and Tyrone Nathan 
while in your room yesterday evening?—A. Yes; I told 
them. 

“Q. Was there anyone else in the room besides you 
and Dwight and Tyrone Nathan at the time you cut 
them?—A. I don’t know. I just cut them. I don’t feel 
like talking about it anymore. 

“Q. How far did you go in school?—A. Fifth grade. 
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“Q. Can you read and write?—A. Lcan read and write 
a little. 

“Q, Have you answered my questions freely and vol- 
untarily, without any force or promises being used or 
made by anyone to obtain the same?—A. Yes. 

“Q. Is there anything else you want to add that has 
not already been covered?—A. No. I am sorry. 
“Finished at 10:25 a.m., and typed by Pvt. Albert Sand- 
berg. 

“Signed ‘Grover Isaac’ ” 


The Government rested its case in chief (Tr. 123). Defense 
motions for judgment of acquittal and renewed objections to 
the exhibits were denied (Tr. 124-127 ). 

By its opening statement, the defense identified its defense 
as the defense of insanity (Tr. 129-130). Thereafter, Doctors 
Owens, Cushard, Cody, Mercer and Kushner were called as 
witnesses. Also the niece of appellant was called as a witness. 
Ruby Nathan was recalled. 

Appellant was first seen by any psychiatrist on February 27, 
1956, which was some three ‘and a half months after the crime. 
Doctors Cushard and Owens saw appellant at the time (Tr. 
139,391). Doctor Owens testified (Tr. 247): 


“Q. Doctor, do you have an opinion as to whether or 
not the acts with which the defendant is charged were 
the products of or resulting from the mental illness 
which you testified that he was suffering from?—A. No, 
I don’t have an opinion about that specific question.” 


Despite his own “very frequent” care and treatment of the 
patient, Doctor Cushard could not resolve even the threshold 
question as to the existence on the date of the crime of any 
mental illness (Tr. 381-382) : 


“Q. Now, are you able to express an opinion as to his 
mental condition on November the 17th of 1955?—A. 
No, I do not feel that I could—that I am able or have 
been able to form a firm or @ valid opinion regarding 
what his mental condition was in the middle of Novem- 
ber, 1955, because that was over three months and a 
half before I ever saw Mr. Isaac.” 
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Dr. Cody first saw appellant some ten (10) months after the 
crime when the doctor first came to the West Side Service 
where appellant was then a patient (Tr. 274). Doctor Mercer, 
a psychologist, did not personally render psychological tests to 
appellant; she was director of the training program in psychol- 
ogy at St. Elizabeths Hospital (Tr. 312). Doctor Kushner 
first saw appellant some eleven (11) months after the crime 
in a group therapy program, which contact with appellant 
warranted use of the term “examine” only in a “loose” sense 
of that term (Tr. 338-339). All these doctors were on the 
various staffs of St. Elizabeths Hospital. 

Doctor Owens testified appellant had been suffering from a 
psychoneurotic condition probably since childhood (Tr. 153). 
Such a condition is characterized by “inability to relate with 
other people on equal level or a feeling of comfortable rela- 
tions with them” (Tr. 207). Its basic symptom is anxiety, 
which may be controlled in various ways such a phobia, de- 
pression or disassociation (Tr. 156). The nature of the change 
in appellant was explained: It is “usually typical of this par- 
ticular type of illness, that when the trauma, that is the psycho- 
logical trauma, becomes so great that an individual’s per- 
sonality will split up and one part will control his actions and 
resulting in a subsequent amnesia” (Tr. 153). The time of 
the change in appellant was identified (Tr. 191): 


A. That he had been suffering for a number of years 
with a psychoneurotic reaction and that shortly before 
this crime that he had a disassociative type of psycho- 
neurosis. 


* * * * * 


Q. Well, now, when did that come about. * * * 


* * * * * 


A. I would say from the time when there was an 
absence of his memory; from that time following. 


Appellant had many of the symptoms of the catatonic type of 
schizophrenia (Tr. 246). 

For his opinion that this disassociative type of psychoneu- 
rosis dated “shortly before” the crime, Doctor Owens relied 
upon appellant’s “almost * * * complete amnesia for the events 


10 


that occurred from the time that he left his wife after they left 
court, until sometime at St. Elizabeths Hospital” (Tr. 146- 
147). This reliance was strengthened by @ “truth serum” (so- 
dium amytal) test; after an initial thought of the possibility of 
an element of malingering being “certainly present” (Tr. 171, 
235). Also, Doctor Owens considered “very important” the re- 
port of appellant’s sister, Fannie Scott, of 2 telephone call to 
her by appellant’s niece, Girlleen James, prior to the crime, that 
appellant was “acting real funny”? (Tr. 144, 196-197). 

For the first several weeks to several months in the Hospital 
appellant did not improve (Tr. 168, 243). Thereafter, there 
was gradual improvement until a marked improvement which 
began six months prior to trial (Tr. 168). Appellant was never 
found to be suffering from hallucinations, nor delusions. He 
had no organic brain difficulty (Tr. 236-7). 

Girlleen James, appellant’s niece, testified that prior to 1955 
she had not visited with appellant and not seen him often (Tr. 
370). She knew nothing of his habits (Tr. 377). However, 
for the two-month period in 1955 that appellant and Ruby 
Nathan were separated appellant rented a room in Girlleen’s 
home at 1631 9th Street, Northwest. Girlleen was half sick at 
the time, pregnant, expecting to go to the hospital, nervous, 
jumpy and “couldn’t stand no noise.” Children were worrying 
her one week end and appellant was drinking. Appellant wor- 
ried her by running in and out “Iike mens [do] when they are 
drinking.” So Girleen called her aunt, Fannie Scott, appel- 
lant’s sister, and told her “that he runs in and out and I know 
it is something unusual. He didn’t used to do it, and I didn’t 
know was anything wrong with him or he just act like that be- 
cause he was drinking or what it was, I didn’t know” (Tr. 
370-373; Cf. Tr. 144, 196-197). During this two-month inter- 
val appellant worked every day and Ruby Nathan sent dinner 
meals to appellant (Tr. 374-375). 

Ruby Nathan was recalled as a witness. She testified ap- 
pellant worked regularly all during the four years they had 


2 Doctor Owens had completed his psychiatric training some eight (8) 
months previously, and was in his first year asa resident of peychiatry, 
at the time of his first examination of appellant (Tr. 188-139). Doctor 
Cushard was the supervisor of Doctor Owens (Tr. 380-1). 
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lived together as husband and wife. He never complained of 
headaches, nor of mental illness; and she observed nothing to 
indicate he was suffering from any mental illness. Her ob- 
servations of appellant indicated to her that he was of sound 
mind. About a month prior to November 16, 1955 appellant 
broke out a panel in a door by kicking it with his foot after the 
door had been slammed in his face. Appellant was drinking at 
the time, and under these circumstances Ruby did not consider 
his conduct to be abnormal. During the two-month separa- 
tion from appellant, Ruby saw appellant every day. Appel- 
lant had always drank “heavily” on weekends; she observed 
no change in his drinking habits (Tr. 388-393). 

At the close of all the evidence defense counsel argued the 
insufficiency of the evidence as to the charges of assault with 
intent to kill and assault with a dangerous weapon, the inad- 
missibility of the note and the written statement and, requested 
a directed verdict of not guilty be reason of insanity (Tr. 394— 
396). Defense counsel’s written prayers for instructions were 
denied on the basis they would be “amply covered in the 
Court’s prepared instructions” (Tr. 412). In the course of his 
opening summation to the jury the prosecutor stated (Tr. 
409-410) : 

“In other words, did it happen five minutes before he 
cut the throats of these boys? Did it happen two min- 
utes before? 

“Now, these fellows—I say they are not clairvoyant. 
They have no crystal ball they can look into and tell 
the past or the future, or they are not psychic. 

“So I say, ladies and gentlemen of the jury, as Doctor 
Cushard told you, that it would be impossible to tell 
this man’s mental condition on November 17th if you 
didn’t see him until eight or nine or, I believe, even four 
months after this crime happened. 

“You heard Doctor Cushard, who is a supervisor of 
both Doctor Coty and Doctor Owens, and he told you 
that he could not express an opinion as to this man’s 
mental condition on November 17th, hecause, he said, 
he would have to see him one or two days after the crime 
had been committed. 
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“So, ladies and gentlemen of the jury, I am not going 
to bore you with along argument, because you heard the 
evidence, and you are just as intelligent as IT am in 
weighing the evidence. 

“And, L am sure, from all the evidence presented here 
in Court today, that you will bring in a verdict of guilty 
as charged.” 


The Court instructed the jury (Tr. 431) : 


“On the other hand, you are the sole judges of the facts 
and you must determine the facts for yourselves solely 
upon the evidence produced at this trial.” 


Also, the court charged (Tr. 434): 


“The arguments of the lawyers in this case or remarks 
of the Court, if any, are entitled to your careful consid- 
eration as far as you consider them logical and reason- 
able. You are to remember, however, that the lawyers 
are advocates of their respective sides and the Court has 
nothing to do with the finding of facts in a criminal 
case, and anything that may be said outside of the 
actual evidence and exhibits does not constitute evi- 
dence for you to consider.” 


In the general features of its charge, the trial court instructed 
as to the prosecution’s burden of proving beyond a reasonable 
doubt each and every element of the offense, and that failure 
so to do must result verdict for defendant (Tr. 432). 

As to the insanity defense the jury was instructed: “In order 
to be responsible for his acts the person must have a mental 
capacity to commit the acts with which he is charged” (Tr. 
441). Thereafter, the jury was instructed (Tr. 442-443) : 


“On the other hand, if you are convinced beyond a rea- 
sonable doubt either that the defendant was not suffer- 
ing from a mental disease or mental defect or if he was 
so suffering that the crime was not the product or result 
of the mental disease or mental defect you may find him 
guilty, provided, of course, you are also convinced that 
he committed the acts with which he is charged. 
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“Of course, every person is presumed to be sane until 
the contrary appears. That presumption is founded in 
human experience. That presumption does not mean, 
however, that the burden of proof is on the defendant to 
prove his sanity. If the defense offers some evidence 
that the defendant was legally insane at the time of the 
commission of the alleged offense the presumption of 
sanity vanished from the case. The burden is then on 
the prosecution to establish beyond a reasonable doubt. 
the sanity of the accused as well as any other issue that 
is involved in the case. 

“The Government must prove beyond a reasonable 
doubt every issue of the case. In other words, on the 
issue of insanity or mental incapacity, as it is sometimes 
called, just as on every other issue in the case the burden 
of proof is on the prosecution and that burden must be 
sustained beyond a reasonable doubt.” 


Subsequently, the jury was informed (Tr. 444): 


“In the event your verdict is not guilty by reason of 
insanity the defendant will be committed to St. Eliza- 
beths Hospital there to remain until such time as it is 
established that he has recovered his sanity and will not 
in the reasonable future be dangerous to himself or to 
others.” 


At the close of the charge, defense counsel’s only expression was 
that he favored the language of his own prayer No. 1 in prefer- 
ence to the portion of the charge related by the trial court (Tr. 
451). The verdict of the jury was guilty as charged. This 
appeal followed. 


STATUTES INVOLVED 


22 D.C. Code § 2401, provides: 

Murder in the first degree—Purposeful killing—Kill- 
ing while perpetrating certain crimes.—“Whoever, being 
of sound memory and discretion, kills another purposely, 
either of deliberate and premeditated malice or by 
means of poison, or in perpetrating or attempting to per- 
petrate any offense punishable by imprisonment in the: 

529432593 
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“So, ladies and gentlemen of the jury, I am not going 
to bore you with a long argument, because you heard the 
evidence, and you are just as intelligent as I amin 
weighing the evidence. 

“And, I am sure, from all the evidence presented here 
in Court today, that you will bring in a verdict of guilty 
as charged.” 

The Court instructed the jury (Tr. 431) : 


“On the other hand, you are the sole judges of the facts 
and you must determine the facts for yourselves solely 
upon the evidence produced at this trial.” 


Also, the court charged (Tr. 434): 


“The arguments of the lawyers in this case or remarks 
of the Court, if any, are entitled to your careful consid- 
eration as far as you consider them logical and reason- 
able. You are to remember, however, that the lawyers 
are advocates of their respective sides and the Court has 
nothing to do with the finding of facts in a criminal 
case, and anything that may be said outside of the 
actual evidence and exhibits does not constitute evi- 


dence for you to consider.” 


In the general features of its charge, the trial court instructed 
as to the prosecution’s burden of proving beyond a reasonable 
doubt each and every element of the offense, and that failure 
so to do must result verdict for defendant (Tr. 482). 

As to the insanity defense the jury was instructed: “In order 
to be responsible for his acts the person must have a mental 
capacity to commit the acts with which he is charged” (Tr. 
441). Thereafter, the jury was instructed (Tr. 442-443) : 


“On the other hand, if you are convinced beyond a rea- 
sonable doubt either that the defendant was not suffer- 
ing from a mental disease or mental defect or if he was 
so suffering that the crime was not the product or result 
of the mental disease or mental defect you may find him 
guilty, provided, of course, you are also convinced that 
he committed the acts with which he is charged. 
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“Of course, every person is presumed to be sane until 
the contrary appears. That presumption is founded in 
human experience. That presumption does not mean, 
however, that the burden of proof is on the defendant to 
prove his sanity. If the defense offers some evidence 
that the defendant was legally insane at the time of the 
commission of the alleged offense the presumption of 
sanity vanished from the case. The burden is then on 
the prosecution to establish beyond a reasonable doubt. 
the sanity of the accused as well as any other issue that 
is involved in the case. 

“The Government must prove beyond a reasonable 
doubt every issue of the case. In other words, on the 
issue of insanity or mental incapacity, as it is sometimes 
called, just as on every other issue in the case the burden 
of proof is on the prosecution and that burden must be 
sustained beyond a reasonable doubt.” 


Subsequently, the jury was informed (Tr. 444): 


“In the event your verdict is not guilty by reason of 
insanity the defendant will be committed to St. Eliza- 


beths Hospital there to remain until such time as it is 
established that he has recovered his sanity and will not 
in the reasonable future be dangerous to himself or to 
others.” 


At the close of the charge, defense counsel’s only expression was 
that he favored the language of his own prayer No. 1 in prefer- 
ence to the portion of the charge related by the trial court (Tr. 
451). The verdict of the jury was guilty as charged. This 
appeal followed. 


STATUTES INVOLVED 


22 D.C. Code § 2401, provides: 

Murder in the first degree—Purposeful killing—Kill- 
ing while perpetrating certain crimes.—“Whoever, being 
of sound memory and discretion, kills another purposely, 
either of. deliberate and premeditated malice or by 
means of poison, or in perpetrating or attempting to per- 
petrate any offense punishable by imprisonment in the. 

52943259 —2 
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penitentiary, or without purpose so to do kills another 
in perpetrating or in attempting to perpetrate any arson, 
as defined in section 22-401 or 22-402 of this Code, rape, 
mayhem, robbery, or kidnapping, or in perpetrating or 
in attempting to perpetrate any housebreaking while 
armed with or using a dangerous weapon, is guilty of 
murder in the first degree.” 
22 D.C. Code § 501, provides: 


Assault with intent to kill, rob, rape, or poison.— 
“Byvery person convicted of any assault with intent to 
kill or to commit rape, or to commit robbery, or min- 
gling poison with food, drink, or medicine with intent to 
kill, or wilfully poisoning any well, spring, or cistern of 
water, shall be sentenced to imprisonment for not more 
than fifteen years.” 


22 D.C. Code § 502, provides: 


Assault with intent to commit mayhem. or with dan- 
gerous weapon.—‘“Every person convicted of an assault 
with intent to commit mayhem, or of an assault with a 
dangerous weapon, shall be sentenced to imprisonment 
for not more than ten years.” 


SUMMARY OF ARGUMENT 


In instructing on the meaning of the verdict of not guilty 
by reason of insanity, use of the phrase “until it is estab- 
lished” rather than the phrase “the superintendent has certi- 
fied, and the court is satisfied” is not reversible error (Lyles 
v. Urited States, infra). Appellant did rot then, and thus 
can not now complain (Bradley v. United States, infra). The 
phrase employed was not open to the conclusion that the same 
experts testifying in the trial would be the sole and final 
arbiter of release from the hospital. This Court, en banc, has 
sustained a use of the same phrase, “it is established,” in the 
same context as that phrase was used in the instant case (Starr 
v. United States, infra). In any event, there was no prejudice 
in that the only evidence on the subject tended to show that 
the experts were of the opinion that appellant would not be 
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available for immediate release in the event the jury returned 
a verdict of not guilty by reason of insanity. 

The defense of insanity was placed before the jury by the 
instructions of the court in terms of it being an issue in the 
case in the same status as the elements of the offense, on 
which the prosecution must carry its burden beyond a reason- 
able doubt. The jury was specifically told that on the matter 
of insanity the prosecution had the same beyond-a-reasonable- 
doubt burden. The jury was also told the defendant had no 
burden of proof on that issue. The jury was further told that 
the guilt of the defendant must be shown by the evidence to 
be inconsistent with any hypothesis of innocence. The jury 
could not have understood that it was required to make affirm- 
ative findings on the issue of insanity. 

The jury was instructed on the meanings of terms in a way 
that no false issues were created. The only issue on the de- 
fense of insanity to be resolved by the jury involved chron- 
ology only, not terminology. The instructions were properly 
phrased to guide the jury on the issue to be decided by them, 
without raising false issues. 

The testimony of the experts did not resolve the issue of 
insanity, but rather left the issue open. Experts having equal 
opportunity to observe and examine differed as to their find- 
ings, and as to the possibility of making findings under the cir- 
cumstances. The factual basis for the opinion of one expert 
who offered a partial determination on the insanity issue, was 
in conflict with evidence otherwise presented in the trial. The 
issue was one for the jury to resolve as trier of fact. 

The prosecutor’s summation to the jury was based upon the 
sworn testimony of the witnesses appearing before the jury. 
He did not misstate the evidence. The inference he suggested 
was practically the direct testimony of one witness; in any 
event, it was an inference fully reasonable in light of the testi- 
mony. He accused no one of conscious falsification. He 
argued only concerning the opportunity and ability of the wit- 
nesses to know and observe. His advocacy was proper in every 
respect. 


The instruction regarding the consequences of a verdict of 
not guilty by reason of insanity did conform to the stand- 
ards of the Lyles case, and contained no element of preju- 
dice to appellant 


Appellant argues (Br. p. 22-24) the jury was not adequately 
informed of the consequences of a verdict of not guilty by rea- 
son of insanity. He relies upon Lyles v. United States, 103 
US. App. D.C. 22, 254 F. 2d 725 (1957), cert. denied, 78S. Ct. 
997 (1958), as establishing the applicable standard on the 
matter. It is clear that the standard of the Lyles case is appli- 
cable, and was properly applied. 

The jury in Lyles was instructed (254 F. 2d p. 728): 

“Tf a defendant is found not guilty on the ground of 
insanity, it then becomes the duty of the Court to com- 
mit him to St. Elizabeths Hospital, and this the Court 

could do. The defendant then would remain in St. 
Elizabeths Hospital until he is cured and it is deemed 
safe to release him; and when that time arrives he will 
be released and will suffer no further consequences from 
this offense.” 

This Court * wrote (ibid., p. 729): “The language used by the 
trial court in the present case is not as precise as it might 
have been in stating the content of the statute. But we think 
this failure is not error sufficient to require or justify reversal.” 
The error in Lyles was that the trial court followed the above 
instruction with a comment to the effect that Lyles then had 
no mental disorder and, therefore, could not be held very long 

at the hospital (zbid., pp. 729-731). 
In the instant case the jury was instructed (Tr. p. 444): 


“ 


. in the event your verdict is not guilty by reason 
_of insanity the defendant will be committed to St. Eliza- 
beths Hospital there to remain until such time as it is 
established that he has recovered his sanity and will not 


*This quotation is from the joint opinion of Judges Prettyman and 
Burger. However, all the other members of the full Court agreed with this 
portion of that opinion. idid., pp 773, T3A. 
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in the reasonable future be dangerous to himeelf or to 
others.” 


Appellant had submitted no prayers on the subject. He noted 
no objections to the instruction. He can not now complain of 
it for the first time on appeal. Federal Rules Criminal Proce- 
dure, Rule 30. See Bradley v. United States, 102 US. App. 
D.C. 17, 249 F. 2d 922 (1957). 

In Lyles the Court * stated “We do not prescribe a form of 
instruction” zbid., p. 728. The instruction in the instant | case 
was substantially i in the form of the suggestions set out in the 
Lyles case. The standards of Lyles were satisfied in the instant 
Appellant complains of the difference between the phrase 
“St is established,” given in the instant case, and the phrase 
“the superintendent has certified, and the court is satisfied,” 
which was set forth in the suggested outline contained in Lyles. 
He says (Br. 23) this difference allowed the jury to believe that 
the determination of the defendant’s release from the hospital 
(in the event of a verdict of not guilty by reason of insanity) 
would be determined solely by the doctors who testified before 
them in the trial. To the contrary, it would appear that the 
reasonable inference from the statement, “it is established,” is. 
that the determination about getting out would be made in the 
same manner as the determination about getting into the hos- 
pital i.e., by the doctors testifying before judge and jury, and 
the jury making the determination based upon the judge’s 
guiding instructions. 
~ In any event, the instruction complained of is not susceptible 
of any inference that appellant would soon be freed from the 
hospital if found to be not guilty of the crime by reason ‘of 
insanity. The jury had heard testimony of the experts that 
‘even at the time of trial they were of the opinion appellant 
was not cured, but rather was in need of further hospitalization 
(Tr. 155). On these facts prejudice is not possible. 91 

In Starr v. United States, — U.S. App. D.C.—, 264 F, 2d 
377, 382 (1958) majority of this Court sitting en bane ap- 
proved this charge: 


_ *See fn. 3, supra. 
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“Tn the event your verdict is not guilty by reason of 
insanity, the defendant will be committed to St. Bliza- 
beths Hospital, there to remain until such time as zt is 
established that he is no longer insane.” [Emphasis 
supplied.] 

It is noted the particular words now complained of by appel- 
lant, were contained in the charge approved in Starr. It would 
appear appellant’s allegation of error is without merit. There 
was no error, nor prejudice in the point which is not preserved 
for appellate purposes.” 

Ir 


The instructions on the defense of insanity afforded the jury 
: full and proper guidance 


Appellant argues (Br. 24) the purport of the instructions 
to the jury on the issue insanity conveyed the impression that, 
in order to acquit, the jury must reach affirmative conclusions 
of mental disease and causal connection. His reading of those 
instructions is strained, causing him to misconceive the true 
impression to be gained from those instructions. 

To support his reading of the instructions appellant quotes 


certain passages thereof. On pages 24 and 25 of his brief he 
sets forth, in seriatim, five such passages. All the quoted mat- 
ter appearing on pp. 12-13 of the instant brief was omitted by 
appellant in his brief. 

The jury was told at the outset of the instructions on the 
issue of insanity that the defendant contended “that he did 
not have the mental capacity to commit the crimes with which 
he is charged because he was insane at the times the crimes 
were committed.” In logical sequence, the jury was told “In 
order to be responsible for his acts the person must have 4 
mental capacity to commit the acts with which he is charged.” 
The disease or defect and causation features were next ex- 
plained.© The jury was then told (Tr. 442-443) : 

* Appellant cites (Br. p. 23) Catlin v. United States, 102 U.S. App. D.C. 


127, 251 F. 24 368 (1957). In that case neither Court nor counsel informed 
of the verdict of not guilty by reason 
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“Of course, every person is presumed sane until the 
contrary appears. That presumption is founded in hu- 
man experience. That presumption does not mean, 
however, that the burden of proof is on the defendant 
to prove his sanity. If the defense offers some evidence 
that the defendant was legally insane at the time of the 
commission of the alleged offense the presumption of 
sanity vanishes from the case. The burden is then on 
the prosecution to establish beyond a reasonable doubt 
the sanity of the accused as well as any other issue that 
is involved in the case. 

“The Government must prove beyond a reasonable 
doubt every issue of the case. In other words, on the 
issue of insanity or mental incapacity, as it is sometimes 
called, just as on every other issue in the case the 
burden of proof is on the prosecution and that burden 
must be sustained beyond a reasonable doubt.” [Em- 
phasis supplied.] 


These instructions had been preceded by the usual instruc- 
tion that the burden of proof beyond a reasonable doubt was 
upon the government. This jury had been also told (Tr. 


437): 


“The law permits conviction of a criminal offense on 
circumstantial evidence alone. In order to justify a 
verdict of guilty on the basis of circumstantial evidence 
that evidence must be of such degree and character as 
to point to the defendant’s guilt and also must be in- 
consistent with the defendant’s innocence. In order 
to justify a verdict of guilty on the basis of circumstan- 
tial evidence alone such evidence must be inconsistent 
with any other theory except that of the defendant's 
guilt.” (Emphasis supplied.) 


Compare: Holland v. United States, 348 U.S. 121, 75 S. Ct. 
127, 99 L. Ed. 150 (1954). The jury was finally told (Tr. 


449): 


these subjects. The jury was entitled to be informed of that possibility. 
The instructions next given to the jury told them of the proper course of 
action if they were unable to make such affirmative findings. 
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“In considering the instructions which I have given 
you you are to consider them in their entirety; that 
is, as a whole. You are not to pick out some particu- 
lar instruction and accentuate that and overlook the 
others.” 


Thus, the jury was forcefully given to understand the defend- 
ant need not carry a burden, but rather the heavy burden of 
proof was always on the prosecution on the issue of insanity 
as with every other issue. 

Appellant cites Carter v. United States, 102 US. App. D.C. 
227, 252 F. 2d 608 (1957); Wright v. United States, 102 U.S. 
App. D.C. 36, 43, 250 F. 2d 4 (1957); and Tatum v. United 
States, 88 U.S. App. D.C. 386, 190 F. 2d 612 (1951). The 
factual situation regarding purport of the instructions in the 
instant case on the issue of insanity bears no similarity to any 
of those precedents. In none of those cases was the jury told 
affirmatively that the defendant had no burden of proof on 
the issue of insanity, as this jury was so told (Tr. 442). 

In the instant case there was no possibility that the jury 
might think that the burden on the issue of insanity was dif- 
ferent from or to be contrasted with the burden of proving the 
elements of the specific crime. This jury is given to under- 
stand that mental capacity to commit the acts was as much 
an essential of guilt as were the elements of the specified 
crimes (Tr. 441, 443). Appellant requested no more (Appel- 
lant’s Appendix; Tr. 451). He can not now complain. Rule 
30, Federal Rules of Criminal Procedure. 

It is submitted that normal reading and appreciation of the 
instructions given in the instant case foreclose all possibility 
of this jury having an erroneous understanding of the applica- 
ble law. Any possibility of misconception from any portion of 
the charge isolated from all other parts is foreclosed by the 
clear, understandable, forceful and proper impact of the charge 
esa whole. This, we believe, satisfies the applicable standards 
of the Carter, Wright and Tatum cases, supra. 

In the Lyles, Carter, Wright cases, supra, and many other 
cases this Court has often stated and even admonished that no 
set pattern of instructions will serve all cases. See Durham v. 
United States, 94 US. App. D.C. 228, 214 F. 2d 862, 45 A.L.R. 
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2d 1430 (1954). The trial courts and the advocates have thus 
been clearly given to understand that it is in light of the issues 
presented by the evidence that instructions to the jury are to 
be formulated. 

The evidence in this case on the defense of insanity presented 
only the one practical issue, namely, when it was that the ap- 
pellant began to suffer from the condition of which he was 
thereafter found to be suffering in the hospital. The entire 
thrust of the evidence of appellant’s condition prior to the 
crime revealed one who conducted himself normally for his sta- 
tion of life. The evidence as to appellant’s condition when ad- 
mitted into the hospital indicated quite a different situation. 
This later condition was shown to have stemmed from anxiety 
and been manifested by depression and amnesia. The ultimate 
issue for the jury’s determination thus was largely resolved by 
the testimony of Doctor Owens that he, himself, dated the onset 
of the unusual condition “from the time when there was an ab- 
sence of his memory; from that time following” (Tr. 191). The 
information which Doctor Owens used in dating the absence 
of memory, and reaching a conclusion that the absence of mem- 
ory dated from a time prior to these crimes (Tr. 147), was 
in conflict with evidence which supports the jury’s verdict. 
This antediagnosis was in issue. There was no other real issue 
on the defense of insanity. 

The doctors did not distinguish any mental conditions as not 
being a mental disease or defect. Doctor Owens, called by the 
defense, described “mental illness” as “a diseased condition” 
(Tr. 167). Doctor Cushard, called by the prosecution, testified 
“J would relate sanity to the presence of mental illness” (Tr. 
387). No issue of terminology was raised; the possibility of 
such an issue was foreclosed by the evidence. 

Upon this, the evidence in the case, the trial court instructed 
the jury regarding disease and causation (Tr. 441-442): 

«» * * First, it must appear that the defendant at the 
time the offenses were committed was suffering from 
some mental disease or mental defect, or, to put it in a 
somewhat different way, he must have been suffering 
from a. mental disease or.a defective mental condition at 
the time the crimes were committed. 
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“Second, it must appear that the crimes were the 
product of his mental disease or mental defect. If you 
reach the conclusion that the defendant was suffering 
from a mental disease or a mental defect, and also that 
the criminal act was the result or product of the mental 
disease or mental defect, you may bring in a verdict of 
not guilty by reason of insanity.” 

“On the other hand, if you are convinced beyond a rea- 
sonable doubt either that the defendant was not suffer- 
ing from a mental disease or mental defect or if he was 
so suffering that the crime was not the product or result, 
of the mental disease or mental defect you may find him 
guilty, provided, of course, you are also convinced that 
he committed the acts with which he is charged.” 


These instructions were appropriate to the issues presented. 
More would have tended to lead the jury to consider false is- 
sues. Compare Stewart v. United States, 94 US. App. D.C. 
293, 214 F. 2d 879 (1954). 

Appellant also complains (Br. 26) of the word “may” first 
italicized in the following: 


“You may bring in a verdict of not guilty by reason of 


insanity.” 

“Qn the other hand if you are convinced beyond 2 rea- 
sonable doubt either that the defendant was not suffer- 
ing from a mental disease or mental defect you may find 
him guilty, provided, of course, you are also convinced 
that he committed the acts with which he is charged.” 
[Emphasis supplied from Tr. 442.) 

The word “may” was advisely used by the court. Even if ap- 
pellant suffered from a mental disease or defect which might 
have caused and produced the crime, he was entitled, though 
insane, to complete freedom if the jury failed to find beyond a 
reasonable doubt that he had done the act. Use of the word 
“must” would have foreclosed appellant from his right, in such 
event, to his complete freedom. This matter was placed in its 
proper perspective by the concluding passage of the court: 
“e * * provided, of course, you are also convinced that he com- 
mitted the acts with which he is charged” (Tr. 442). 
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Appellant further complains (Br. p. 27) of the word “may” 
in the following: 
“But you are not limited to those items but may con- 
sider all of the evidence in order to reach a conclusion 
* * ©” [Emphasis supplied from Tr. 443]. 


This complaint is placed in its proper perspective by long 
passages from instructions given to the jury before the above- 
quoted material was delivered by the court. See App. pp. 1b- 
4b, infra. The jury was therein first told that it was “the sole 
judges of the facts and you must determine the facts for your- 
selves solely upon the evidence produced at this trial” (Tr. 
431). Thereafter, by material reproduced upon six transcript 
pages the jury was told to exclude consideration of the indict- 
ment, to compare and consider all the evidence impartially, and 
to do so with the testimony of all the witnesses; but to deter- 
mine that which was creditable, unbiased, uncolored, etc.; and 
to reject that evidence which did not measure up to the stand- 
ards described. 

Again, the trial court was well advised in its use of “may” 
in this instance. To have used the word “mu: ” would have 
created a conflict with the above-described instructions previ- 


ously given the jury. Appellant was entitled to the earlier in- 
structions. The use of the “may” was necessary to avoid a 
conflict and to afford appellant his rights. 

In any event, the final words of the court were: “It is your 
duty to consider all the evidence .. .” (Tr. 450; App. 13b, 
infra). There was no error. 


Il 
The evidence supports the verdict 


The jury found appellant guilty. Appellant argues (Br. 28- 
30) the jury could not reasonably have done so upon the evi- 
dence presented. The evidence was sufficient to support the 
verdict; the jury acted reasonably. 

Appellant seeks to argue volume of certain testimony versus 
the volume of other testimony. He says “the only testimony 
offered by the prosecution that could possibly be the basis for 
submitting the case to the jury ‘was the testimony of Ruby 
Nathan.” This, he says was mere “naked opinion,” and re- 
butted by other lay testimony (Br. 29). He also says “There 
was no medical evidence whatever to exclude the hypothesis of 
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insanity” (Br. p. 30). In none of this, does he acknowledge 
causation as a pertinent factor. Also, he misconceives the evi- 
dence. 

The principal expert witness was Doctor Owens. Herefused 
to venture an opinion regarding causation (Tr. 247). Doctor 
Cushard had equal opportunity to examine and diagnose ap- 
pellant’s mental status. He could not make a determination 
even as to appellant’s mental status on the date of the crime 
(Tr. 386-387). Doctors Cody, Mercer and Kushner had no op- 
portunity of observation or examination which rendered it pos- 
sible for their testimony to foreclose the issue. See Bell v. 
United States, 93 U.S. App. D.C. 173, 210 F. 2d 711 (1953), 
cert. denied, 347 U.S. 956. All the testimony of the experts 
left open the issues for determination by the jury. See Douglas 
v. United States, 99 U.S. App. D.C. 232, 239 F. 2d 466 (1956), 
compare Curley v. United States, 81 US. App. D.C. 389, 160 
F. 2d 229 (1947), cert. denied, 331 U.S. 824." 

Among other cases, the instant case is analogous to the case 
of Kelly v. United States, 99 US. App. D.C. 18, 236 F. 2d 
746 (1956). In that case two psychiatrists testified that Kelly 
was suffering from dementia praecox and the condition had 
existed for some time. They did not, in any explicit manner, 
connect the disease with the crime. The issues on the defense 
of insanity were held to have been properly submitted to the 


jury. 

Similarly, in Bradley v. United States, 102 U.S. App. D.C. 
17, 249 F. 2d 922 (1957), this Court found that the testimony 
of a psychiatrist did not foreclose the issues from consideration 


TIn that case the court stated, p. 232 of 160 F. 2d: “* * * The true rule, 
therefore, is that a trial judge, in passing upon a motion for directed ver- 
dict of acquittal, must determine whether upon the evidence, giving full 
play to the right of the jury to determine credibility, weigh, and draw justi- 
fiable inferences of fact, a reasonable mind might fairly conclude guilt be- 
yond a reasonable doubt. If he concludes that upon the evidence there must 
be such a doubt in a reasonable mind, he must grant the motion ; or, to state 
it another way, if there is no evidence upon which a reasonable mind might 
fairly conclude guilt heyond a reasonable doubt, the motion must be granted. 
If he concludes that either of the two results, a reasonable doubt or no 
reasonable doudt, is fairly possidle, he must let the jury decide the matter, 
** © But if a reasonable mind might fairly have a reasonable doubt or 
might not fairly have one, the case is for the jury, and the decision is for 
the jurors to make.” (Emphasis supplied.] The decision was for the jury 
to make in the instant case. : : 
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by the jury. The psychiatrist was “equivocal” on the issue as 
to causality. 

in Perry v. United States, 103 U.S. App. D.C. 178, 256 F. 2d 
$92 (1958) two psychiatrists from different hospitals gave con- 
flicting testimony as to mental illness and causal connection to 
the crime and specifically with reference to amnesia at the time 
of the crime. Other evidence placed in doubt the existence of 
amnesia at the time of the crime. The issue was properly 
submitted to the jury. 

In Thomas v. United States, 103 U.S. App. D.C. 178, 256 F. 
2d 892 (1958), cert. denied, 3 L. Ed. 2d 101, the psychiatrist 
concluded that the defendant’s autobiographical details 
spelled-out schizophrenia. Lay testimony disputed the details 
given by the psychiatrist. The jury was allowed to resolve the 
issue. See also Lockley v. United States, appeal No. 14,775, 
affirmed July 2, 1959. 

In the instant case Doctor Owens testified about a psycho- 
neurotic condition existing since childhood which did not result 
in disassociation until “shortly before the time of the offense” 
(Tr. 153). The doctor testified he had no opinion regarding 
@ causal connection between the disassociation and the crime 
(Tr. 247). In thus expressing himself, he also expressed no 
causal connection between the psychoneurotic condition and 
the crimes. Doctor Cushard’s testimony at the least corrobo- 
rated this testimony of Doctor Owens. 

Doctor Owens further testified the onset of the disassociation 
was to be. measured by the onset of amnesia (Tr. 191). He 
dated this onset from the time appellant and Ruby Nathan 
returned from the Municipal Court because he had been unable 
to discover that appellant recalled his actions after that time. 
The Doctor also relied upon the report to him by appellant’s 
sister, Fannie Scott, of a report to Fannie by Girlleen James, 
appellant’s niece, that appellant was observed to act “funny” 
one day prior to the crime (Tr. 143, 196-197). Of necessity, 
the other expert witnesses were relying on these same matters. 

The factual support for this dating by certain of the doctors 
of the onset of appellant’s disassociation was fully revealed in 
the testimony and was susceptible to an accurate weighing by 
the jury. Girlleen James was herself a witness. The statement 
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insanity” (Br. p. 30). In none of this, does he acknowledge 
causation as a pertinent factor. Also, he misconceives the evi- 
dence. 

The principal expert witness was Doctor Owens. Herefused 
to venture an opinion regarding causation (Tr. 247). Doctor 
Cushard had equal opportunity to examine and diagnose ap- 
pellant’s mental status. He could not make a determination 
even as to appellant’s mental status on the date of the crime 
(Tr. 386-387). Doctors Cody, Mercer and Kushner had no op- 
portunity of observation or examination which rendered it pos- 
sible for their testimony to foreclose the issue. See Bell v. 
United States, 93 US. App. D.C. 178, 210 F. 2d 711 (1953), 
cert. denied, 347 U.S. 956. All the testimony of the experts 
left open the issues for determination by the jury. See Douglas 
v. United States, 99 U.S. App. D.C. 232, 239 F. 2d 466 (1956), 
compare Curley v. United States, 81 US. App. D.C. 389, 160 
F, 2d 229 (1947), cert. denied, 331 U.S. 824.” 

Among other cases, the instant case is analogous to the case 
of Kelly v. United States, 99 US. App. D.C. 13, 236 F. 2d 
746 (1956). In that case two psychiatrists testified that Kelly 
was suffering from dementia praecox and the condition had 
existed for some time. They did not, in any explicit manner, 
connect the disease with the crime. The issues on the defense 
of insanity were held to have been properly submitted to the 


jury. 

Similarly, in Bradley v. United States, 102 US. App. D.C. 
17, 249 F. 2d 922 (1957), this Court found that the testimony 
of a psychiatrist did not foreclose the issues from consideration 


In that case the court stated, p. 232 of 160 F. 2d: “* * * The true rule, 
therefore, is that a trial judge, in passing upon a motion for directed ver- 
dict of acquittal, must determine whether upon the evidence, giving full 
play to the right of the jury to determine credibility, weigh, and draw justi- 
fiable inferences of fact, a reasonable mind might fairly conclude guilt be- 
yond a reasonable doubt. If he concludes that upon the evidence there must 
be such a doubt in a reasonable mind, he must grant the motion ; or, to state 
it another way, if there is no evidence upon which a reasonable mind might 
fairly conclude guilt beyond a reasonable doubt, the motion must be granted. 
If he concludes that either of the two results, a reasonable doubt or no 
reasonable doudt, is fairly possible, he must let the jury decide the matter. 
* * © But if a reasonable mind might fairly have a reasonable doudt or 
might not fairly have one, the case is for the jury, and the decision is for 
the jurors to make.” {Emphasis supplied.] The decision was for the jary 
to make in the instant case. : 
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by the jury. The psychiatrist was “equivocal” on the issue as 
to causality. 

in Perry v. United States, 103 U.S. App. D.C. 178, 256 F. 2d 
892 (1958) two psychiatrists from different hospitals gave con- 
flicting testimony as to mental illness and causal connection to 
the crime and specifically with reference to amnesia at the time 
of the crime. Other evidence placed in doubt the existence of 
amnesia at the time of the crime. The issue was properly 
submitted to the jury. 

In Thomas v. United States, 103 U.S. App. D.C. 178, 256 F. 
2d 892 (1958), cert. denied, 3 L. Ed. 2d 101, the psychiatrist 
concluded that the defendant’s autobiographical details 
spelled-out schizophrenia. Lay testimony disputed the details 
given by the psychiatrist. The jury was allowed to resolve the 
issue. See also Lockley v. United States, appeal No. 14,775, 
affirmed July 2, 1959. 

In the instant case Doctor Owens testified about a psycho- 
neurotic condition existing since childhood which did not result 
in disassociation until “shortly before the time of the offense” 
(Tr. 153). The doctor testified he had no opinion regarding 
a causal connection between the disassociation and the crime 
(Tr. 247). In thus expressing himself, he also expressed no 
causal connection between the psychoneurotic condition and 
the crimes. Doctor Cushard’s testimony at the least corrobo- 
rated this testimony of Doctor Owens. 

Doctor Owens further testified the onset of the disassociation 
was to be measured by the onset of amnesia (Tr. 191). He 
dated this onset from the time appellant and Ruby Nathan 
returned from the Municipal Court because he had been unable 
to discover that appellant recalled his actions after that time. 
The Doctor also relied upon the report to him by appellant’s 
sister, Fannie Scott, of a report to Fannie by Girlleen James, 
appellant’s niece, that appellant was observed to act “funny” 
one day prior to the crime (Tr. 143, 196-197). Of necessity, 
the other expert witnesses were relying on these same matters. 

The factual support for this dating by certain of the doctors 
of the onset of appellant’s disassociation was fully revealed in 
the testimony and was susceptible to an accurate weighing by 
the jury. Girlleen James was herself a witness. The statement 
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of Doctor Owens that he, himself, considered appellant’s am- 
nesia “out of keeping” with appellant’s mental depression (Tr. 
166) made it critical that the jury be allowed to consider 
whether appellant got himself “eompletely drunk” (Tr. 135) 
after the crime because he was fully aware of his act, and the 
fact that the next morning appellant still remembered his acts. 
The jury could properly weigh the regularity of appellant's 
work habits and his consciousness of the necessity for removing 
himself rapidly from the scene of his crime, in addition to the 
normal nature of his life for four years as the husband of Ruby 
Nathan, the jovial spirit he was observed to be in by Ella Mae 
McNeill just minutes before the crime, and appellant’s ability 
to be interested in turning the corner of 8th and Q Streets just 
minutes after the crime. The issue of the time of the onset of 
the disassociation, as well as causation, was clearly to be re- 
solved by the jury as trier of these facts. 


IV 


The argument of the prosecutor was reasonably based upon 
the evidence 
Appellant alleges (Br. p- 28): 

“The arguments of the prosecutor did not represent 
more advocacy but amounted to testimony by him. 
Where, as here, Doctor Cushard’s medical testimony 
did not contradict the medical testimony of the wit- 
nesses for defendant, whom the prosecutor, in effect, 
accuses of not telling the truth because they had no 
basis for their medical opinions; and since the prose- 
cutor’s statement was not based on the evidence, and 
since such statements to the jury by the prosecutor are 
more prejudicial because their impact on the jury is 
always more or less strengthened by his official posi- 
tion, this constitutes reversible error. See Stewart v. 
United States, 101 U.S. App. D.C. 51, 247 F. 2d 42, and 
cases cited therein.” 

We proceed to show each of these assertions are both indi- 
vidually and collectively of no merit. 

ing the content of the testimony of Doctor Cushard 

the prosecutor stated, near the end of his opening summation 
(Tr. 409-410) : 
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“Tn other words, did it happen five minutes before he 
cut the throats of these boys? Did it happen two 
minutes before? 

“Now these fellows—I say they are not clairvoyant. 
They have no crystal ball they can look into and tell 
the past or the future, or they are not psychic. 

“So I say, ladies and gentlemen of the jury, as Doctor 
Cushard told you, that it would be impossible to tell 
this man’s mental condition on November 17th if you 
didn’t see him until eight or nine or, I believe, even 
four months after this crime happened. 

“You heard Doctor Cushard, who is a supervisor of 
both Doctor Coty and Doctor Owens, and he told you 
that he could not express an opinion as to this man’s 
mental condition on November 17th, because, he said, 
he would have to see him one or two days after the 
crime had been committed. 

“So, ladies and gentlemen of the jury, I am not going 
to bore you with a long argument, because you heard 
the evidence, and you are just as intelligent as I am in 
weighing the evidence. 


“And, I am sure, from all the evidence presented here 
in Court today, that you will bring in a verdict of guilty 
as charged.” 


Doctor Cushard had testified he supervised every aspect of 
the treatment of patients under his supervision, and felt each 
patient was his own personal, primary, responsibility (Tr. 383- 
386). He and the other physicians, whom he supervised, did 
discuss the patients. Doctor Owens was described as “more 
or less” the “chief doctor” in the hospital treatment of appel- 
lant (Tr. 386). Doctor Cushard stated that Doctors Owens 
and Cody and he had “discussed this case among ourselves on 
@ number of occasions and I am familiar with their feelings 
and opinions” about appellant (Tr. 385-6). Doctor Cushard 
testified he, himself, had conducted “a great many” inter- 
views with appellant, and had “known Mr. Isaac longer than 
any of the other physicians that are presently at the hospital.” 
It was in this significant setting that Doctor Cushard testified 
(Tr. 386-387) : 
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“Q. And is it your testimony that you do not wish to 
relate an opinion at this time because of the time ele- 
ment involved in, when you saw the defendant for the 
first time? 

“4. I wouldn’t say that it is because I don’t wish to. 
It is because I am unable to. Had I seen him within a 
few days or a week or two after the alleged criminal act 
occurred I believe I almost certainly could have formed 
an opinion, but the reason that I can’t express an opin- 
ion is because I am unable to form a valid opinion.” 


Thus, was professional courtesy, association and perhaps 
friendship laid almost bare before the jury. The reasonable 
analysis of this testimony is that Doctor Cushard was dis- 
playing his disbelief in the possibilities of Doctors Owens, 
Cody or any other doctor to antediagnose a time interval of 
three and a half months. Doctor Owens, himself, had ex- 
pressed a similar proposition when he refused to express an 
opinion on causation (Tr. 381-382). 

Initially, the prosecutor said: “So I say”, and then added 
the phrase “as Doctor Cushard told you.” Opposite analyses 
are possible: (1) the prosecutor was asking the jury to infer 
as he inferred, or (2) that Doctor Cushard had thus so directly 
testified. The reasonable analysis is that the prosecutor was 
conveying both concepts simultaneously, ie., that from the 
direct testimony of Doctor Cushard it would be reasonable to 
infer that antediagnosis was impossible under the circum- 
stances. Such was the all-but direct content of Doctor 
Cushard’s testimony. It was bolstered by Doctor Owen’s tes- 
timony: “No, I don’t have an opinion about that specific ques- 
tion” (Tr. 247). The inference requested of the jury by the 
prosecutor was the reasonable inference. 

In any event, in his very next breath the prosecutor stated 
the same thought in uncontestable language: “could not ex- 
press an opinion * * * because, he said, he would have to see 
him one or two days after the crime had been committed” 
(Tr. 410). There is no possibility of the jury conceiving that 
some new evidence was being added into the record before them. 

Appellant suggests there was no conflict in the testimony 
relative to the possibilities of antediagnosis. Doctors Cody, 
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Mercer and Kushner expressed affirmative opinions as to the 
existence of the condition at the time of the crime, and as to the 
condition producing the crime. Thus, a conflict was presented 
to the jury. The government’s advocate was in his proper 
sphere. Stewart v. United States, 101 U.S. App. D.C. 51, 247 
F. 2d 42 (1957). 

In passing and in undocumented form appellant asserts the 
prosecutor accused the doctors “of not telling the truth because 
they had no basis for their medical opinions.” The prosecutor 
never stated such a proposition. He argued the doctors had 
erred, but did not charge a willful erring. He did argue the 
proposition of “who would know better as to his mental condi- 
tion” at the time of the crime (Tr. 407). He gave due defer- 
ence to the psychiatric profession. He argued the jury was 
not, and should not in this case be, bound by the testimony of 
psychiatrists. This is the law. The argument had proper 
basis in reason, and the evidence in the case. 

In any event, the court instructed the jury as to the proper 
evaluation of the statements made by the prosecutor (Tr. 434): 


“The arguments of the lawyers in this case or remarks 
of the Court, if any, are entitled to your careful consid- 
eration as far as you consider them logical and reason- 
able. You are to remember, however, that the lawyers 
are advocates of their respective sides and the Court has 
nothing to do with the finding of facts in a criminal case, 
and anything that may be said outside of the actual 
evidence and exhibits does not constitute evidence for 
you to consider.” 


The jury had the benefit of nothing but proper advocacy from 
the prosecutor, and the advocacy was identified as such by the 
Court. 

CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 


Ottver GascH, 

United States Attorney. 

Cart W. BELCHER, 
Assistant United States Attorney. 
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APPENDIX 


431 THE COURT'S CHARGE TO THE JURY 


The Cover: Ladies and gentlemen of the jury: The Court 
will now read for you its instructions which constitute the law 
of the case as far as you are concerned. 

You have heard the evidence, the statements, and arguments 
of counsel for both, the prosecution and the defendant. It 
now becomes your duty to determine whether or not the defend- 
ant is guilty of the offenses with which he is charged. 

Before discussing the charges in detail against the defendant 
I must first summarize for you the general principles of law that 
must govern you and guide you in determining the issues here. 

It is the function and the duty of the jury to determine the 
issues of fact. It is the duty of the Court to instruct you as to 
the principles and rules of law governing the case. You are 
bound and obligated to follow the Court’s instructions as to the 
law and take the law from the Court. 

On the other hand, you are the sole judges of the facts and 
you must determine the facts for yourselves solely upon the 
evidence produced at this trial. 

The fact that the defendant is charged with certain crimes 
and has been indicted is not to be taken as an indication of his 

guilt. The sole purpose of an indictment is to bring the 
432 defendant into court. An indictment is merely the ma- 

chinery and procedure provided by law for placing 3 
defendant on trial. 

Every defendant in a criminal case is presumed to be in- 
nocent. That presumption attaches to the defendant through- 
out the trial. The burden of proof is on the Government to 
prove the defendant guilty beyond a reasonable doubt. Unless 
the Government sustains that burden, and proves beyond a rea- 
sonable doubt that the defendant has committed every element 
of the offense with which he is charged, the jury must find him 
not guilty. 

As I said 9 moment ago, the burden is on the Government to 
prove the defendant guilty beyond a reasonable doubt. Proof 

(1b) 
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beyond a reasonable doubt does not mean proof beyond any 
doubt whatsoever. It merely means proof to a moral certainty 
and not necessarily proof to an absolute or a mathematical 
certainty. 

By a reasonable doubt, as its name implies, is meant a doubt 
based on reason, a doubt for which you can give a reason to 
yourself and not just any whimsical speculation nor capricious 
conjecture. 

Proof beyond a reasonable doubt simply means this: If after 
an impartial comparison and consideration of all the evidence 
you can say to yourself you are not satisfied of the defendant's 

guilt, then you have a reasonable doubt. On the other 
433 hand, if after such impartial comparison and considera- 

tion of all the evidence you can truthfully and candidly 
say to yourself that you have an abiding conviction of the de- 
fendant’s guilt, such as you would be willing to act upon in the 
more weighty and important matters relating to your own af- 
fairs, then you have no reasonable doubt. 

In other words, proof beyond a reasonable doubt is proof 
which will result in an abiding conviction of the defendant’s 
guilt on your part, such a conviction that you would be willing 
to act upon in the more weighty and important matters of your 
own affairs. 

In determining whether the Government has established the 
charges against the defendant beyond a reasonable doubt you 
will consider and weigh the testimony of all witnesses who have 
testified before you, all the circumstances concerning which tes- 
timony has been introduced, and the exhibits which have been 
admitted in evidence. 

You are the sole judges of the credibility of witnesses. In 
other words, you and you alone are to determine whether to be- 
lieve any witness and the extent to which any such witness 
should be credited. And in reaching a conclusion as to the 
credibility of any witness and in weighing the testimony of any 
witness on the witness stand the witness’ manner of testifying, 
whether the witness impresses you as a truth-telling individual, 

whether the witness impresses you as having an accu- 
434 rate memory and recollection, and whether the witness 
has any interest in the outcome of the case, all of those 
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matters as well as any other factors that appear to you as 
having a bearing on the matter you may consider and weigh in 
determining what witnesses to believe and the extent to which 
you credit them. 

If you find that any: witness willfully testified falsely as to 
any material fact, concerning which the witness could not have 
been possibly mistaken, you are then at liberty, if you deem it 
wise to do so, to disregard the entire testimony of such witness 
or any part of such testimony. 

The arguments of the lawyers in this case or remarks of the 
Court, if any, are entitled to your careful consideration as far 
as you consider them logical and reasonable. You are to re- 
member, however, that the lawyers are advocates of their re- 
spective sides and the Court has nothing to do with the finding 
of facts in @ criminal case, and anything that may be said 
outside of the actual evidence and exhibits does not constitute 
evidence for you to consider. 

The law does not compel a defendant to take the witness 
stand and testify, and no presumption of guilt may be raised 
and no inference of any kind may be drawn from the failure 
of a defendant to testify. 

A number of witnesses in the course of the trial 

435 have testified as expert witnesses on certain matters 

relating to the mental state or mental condition of the 
defendant. 

As to persons testifying as expert witnesses you are in- 
structed that 2 person who, by education, study, and expe- 
rience, has become an expert in any art, science, or profession 
calling for a special branch of human activity, and who is 
called as a witness may give his opinion as to any such matter 
in which he is versed and which is material to the case. 

The opinion of an expert witness constitutes his conclusion 
on the matter upon which he is testifying. You should consider 
such expert opinion and you should weigh the reasons, if any, 
given for it. You are not bound, however, by any such opin- 
ion. Give it the weight to which you deem it entitled, whether 
it be great or slight, and you may reject it, if in your judgment, 
the reasons given for it are unsound. 
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In weighing the testimony of the experts, as all other testi- 
mony, it is proper for you to take into consideration all the sur- 
rounding circumstances of the witness, his ability or lack of 
ability to give expert testimony on the subject matter involved, 
his interest in the result of the action, if any, and his opportu- 

nity of knowing the truth of the matters about which he 
436 is called to testify as an expert, and his willingness to 
expound fairly as an expert in reference to said matters. 

In the trial of this case certain witnesses who were not quali- 
fied as expert witnesses have been permitted to give their opin- 
ion as laymen or non-expert witnesses. The opinions expressed 
by those witnesses are likewise to be considered by you and you 
may give such weight to such opinions as you determine should 
be given to them. 

Of course, you are bound by the opinions of laymen any more 
than you are bound by the opinions of expert witnesses. Give 
such opinion the weight to which you deem it is entitled and, 
of course, you may disregard such evidence if you see fit to do 
sO. 
In this case you have heard the testimony of several police 
officers. You are instructed that in weighing the credibility of 
these officers you should consider the interest that the witness 
might have in the result of the case. 

Where a witness has a direct personal interest in the result 
there is a strong temptation to color, pervert, or withhold facts. 
That rule applies to police officers as well as all other witnesses 
in the case. 

In criminal cases there are two kinds of evidence. One is 
known as direct evidence and the other, circumstantial evi- 

dence. By direct evidence is meant proof which tends 
487 to show the existence of a fact in question without the 

intervention of the proof of any other fact; that it is 
evidence which, if believed, establishes the truth of a fact in 
issue and does not arise from any presumption. 

Evidence is direct and positive when the very facts in dis- 
pute are communicated by those who have the actual knowl- 
edge of them by means of their senses. 

Circumstantial evidence consists of circumstances from which 
the defendant’s guilt may be inferred by the jury. One cannot 
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say that either of the two types of evidence is more reliable or 
stronger than the other. If the circumstantial evidence is suf- 
ficiently strong it may be as convincing as direct evidence be- 
cause circumstances speak for themselves and if they are strong 
enough they may lead to a definite conclusion. 

A convincing example of circumstantial evidence is the track 
of a vehicle in the mud. If you see the tracks you know a ve- 
hicle has been there just as clearly as though you saw it. 

The law permits conviction of a criminal offense on circum- 
stantial evidence alone. In order to justify a verdict of guilty 
on the basis of circumstantial evidence that evidence must be of 
such degree and character as to point to the defendants guilt 

and also must be inconsistent with the defendant’s inno- 
438 cence. In order to justify a verdict of guilty on the 

basis of circumstantial evidence alone such evidence 
must be inconsistent with any other theory except that of the 
defendant's guilt- 

Both kinds of evidence, direct and circumstantial, have been 
introduced in this case. Both kinds of evidence are equally 
entitled to consideration by the jury. Sometimes the jury 
may consider that circumstantial evidence is stronger than 
direct evidence, but the rule of law is whether the evidence 
be direct or circumstantial, or a combination of both, before 
you may find this defendant guilty you must find that the 
evidence proves beyond a reasonable doubt the essential ele- 
ments of the crimes with which the defendant is charged. 

You should not let sympathy or prejudice enter your de- 
liberation or enter into your verdict. Bear in mind, you are 
a fact-finding body. You are the judges of the facts, and 
impartiality is expected of you just as it is of me. Every 
defendant is entitled to a fair and impartial trial, uninfluenced 
by passion, prejudice, or any other emotion. 

We now come to the law as it applies to the particular case 
here. 

The Grand Jury charged the defendant in three counts as 
follows: In Count 1 the Grand Jury charges that on or about 

November 17, 1955, within the District of Columbia, 
439 Grover L. Isaac purposely and with deliberate and pre- 


6b 


meditated malice murdered Dwight E. Nathan by means of 
stabbing and cutting him with a knife. 

Second Count: On or about November 17, 1955, within the 
District of Columbia, Grover L. Isaac made an assault on 
Tyrone Nathan with intent to kill the said Tyrone Nathan. 

Third Count: On or about November 17, 1955, within the 
District of Columbia, Grover L. Isaac made an assault on 
Tyrone Nathan with a dangerous weapon, that is a knife. 

Of course, you know what the defense is. It is insanity. 
When you do a thing on purpose you do that which you 
intend to do. Now, the intention that a person has in doing 
a certain act is to be gathered by his actions and by his words 
at that time and preceding that time. 

Only the Lord Almighty can read the secrets of the human 
mind and in the administration of justice men must seek the 
intention and gather it from the words and actions of the 
person involved from the testimony in the case. 

The intent need not be proved directly. The jury may 
infer the intent from the circumstances of the case as dis- 
closed by the evidence. There has been evidence in this case 
of the drinking of alcoholic beverages by the defendant. In 
that connection you are instructed, as a matter of law, that 
voluntary intoxication is not an excuse for crime. 

In all cases where the law requires that there be 

440  aspecific intent to do a particular act, as it does in this 

case, it becomes necessary for you to inquire as to the 

state of mind in which the defendant acted, and in such cases 

his drunkenness or sobriety is a matter for consideration in 
making such inquiry. 

You will notice that you do not consider the question 
of drunkenness for the purpose of excusing the defendant. 
Rather, you will consider drunkenness, if it existed, for the pur- 
pose of ascertaining whether or not the defendant was able to 
form the specific intent which is one of the elements of the 
offenses with which the defendant is charged. 

On a charge of murder in the first degree intoxication of the 
defendant may be taken into account because a person may be 
so intoxicated that he cannot form the purpose or an intent to 
kill and he may not be able to premeditate or deliberate. If 
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this is the case he would not be guilty of murder in the first 
degree. 
_ Intoxication is not a defense to a charge of murder in the 
second degree because neither purpose nor intent to kill nor 
deliberation and premeditation are necessary in order that a 
killing should constitute murder in the second degree. 
A person in the state of intoxication may have malice 

441 inalegalsense. Itis asserted on behalf of the defendant 

that he did not have the mental capacity to commit the 
crimes with which he is charged because he was insane at the 
time the crimes were committed. 

If you find this to be the case then your verdict should be as 
to each count not guilty by reason of insanity. Your verdict 
should expressly state, in that event, that you find the defend- 
ant not guilty by reason of insanity and not merely “not 
guilty”. 

In certain instances the law does not hold an insane person 
responsible for his acts. In order to be responsible for his acts 
the person must have a mental capacity to commit the acts with 
which he is charged. It is not, however, in every case in which 
the accused is suffering from mental abnormality or some men- 
tal defect that he is not to be held responsible for his acts. 
There are abnormal persons whom the law holds responsible in 
certain instances for the crime that such persons commit. 

In order not to be held responsible for his acts, and to be 
found not guilty by reason of insanity, the following two ele- 
ments must appear: First, it must appear that the defendant at 
the time the offenses were committed was suffering from some 
mental disease or mental defect, or, to put it in a somewhat 
different way, he must have been suffering from a mental dis- 
ease or a defective mental condition at the time the crimes were 

committed. 
442 Second, it must appear that the crimes were the prod- 

uct of his mental disease or mental defect. If you reach 
the conclusion that the defendant was suffering from a mental 
disease or a mental defect, and also that the criminal act was 
was the result or product of the mental disease or mental de- 
fect, you may bring in a verdict of not guilty by reason of 
insanity. 
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meditated malice murdered Dwight E. Nathan by means of 
stabbing and cutting him with a knife. 

Second Count: On or about November 17, 1955, within the 
District of Columbia, Grover L. Isaac made an assault on 
Tyrone Nathan with intent to kill the said Tyrone Nathan. 

Third Count: On or about November 17, 1955, within the 
District of Columbia, Grover L. Isaac made an assault on 
Tyrone Nathan with a dangerous weapon, that is a knife. 

Of course, you know what the defense is. It is insanity. 
When you do a thing on purpose you do that which you 
intend to do. Now, the intention that a person has in doing 
a certain act is to be gathered by his actions and by his words 
at that time and preceding that time. 

Only the Lord Almighty can read the secrets of the human 
mind and in the administration of justice men must seek the 
intention and gather it from the words and actions of the 
person involved from the testimony in the case. 

The intent need not be proved directly. The jury may 
infer the intent from the circumstances of the case as dis- 
closed by the evidence. There has been evidence in this case 
of the drinking of alcoholic beverages by the defendant. In 
that connection you are instructed, as a matter of law, that 
voluntary intoxication is not an excuse for crime. 

In all cases where the law requires that there be 

440 a specific intent to do a particular act, as it does in this 

case, it becomes necessary for you to inquire as to the 

state of mind in which the defendant acted, and in such cases 

his drunkenness or sobriety is a matter for consideration in 
making such inquiry. 

You will notice that you do not consider the question 
of drunkenness for the purpose of excusing the defendant. 
Rather, you will consider drunkenness, if it existed, for the pur- 
pose of ascertaining whether or not the defendant was able to 
form the specific intent which is one of the elements of the 
offenses with which the defendant is charged. 

On a charge of murder in the first degree intoxication of the 
defendant may be taken into account because a person may be 
so intoxicated that he cannot form the purpose or an intent to 
kill and he may not be able to premeditate or deliberate. If 
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this is the case he would not be guilty of murder in the first 
degree. 
_ Intoxication is not a defense to a charge of murder in the 
second degree because neither purpose nor intent to kill nor 
deliberation and premeditation are necessary in order that a 
killing should constitute murder in the second degree. 
A person in the state of intoxication may have malice 

441 inalegalsense. Itis asserted on behalf of the defendant 

that he did not have the mental capacity to commit the 
crimes with which he is charged because he was insane at the 
time the crimes were committed. 

If you find this to be the case then your verdict should be as 
to each count not guilty by reason of insanity. Your verdict 
should expressly state, in that event, that you find the defend- 
ant not guilty by reason of insanity and not merely “not 
guilty”. 

In certain instances the law does not hold an insane person 
responsible for his acts. In order to be responsible for his acts 
the person must have a mental capacity to commit the acts with 
which he is charged. It is not, however, in every case in which 
the accused is suffering from mental abnormality or some men- 
tal defect that he is not to be held responsible for his acts. 
There are abnormal persons whom the law holds responsible in 
certain instances for the crime that such persons commit. 

In order not to be held responsible for his acts, and to be 
found not guilty by reason of insanity, the following two ele- 
ments must appear: First, it must appear that the defendant at 
the time the offenses were committed was suffering from some 
mental disease or mental defect, or, to put it in a somewhat 
different way, he must have been suffering from a mental dis- 
ease or a defective mental condition at the time the crimes were 

committed. 
442 Second, it must appear that the crimes were the prod- 

uct of his mental disease or mental defect. If you reach 
the conclusion that the defendant was suffering from a mental 
disease or a mental defect, and also that the criminal act was 
was the result or product of the mental disease or mental de- 
fect, you may bring in a verdict of not guilty by reason of 
insanity. 
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On the other hand, if you are convinced beyond a reasonable 
doubt either that the defendant was not suffering from a men- 
tal disease or mental defect or if he was so suffering that the 
crime was not the product or result of the mental disease or 
mental defect you may find him guilty, provided, of course, 
you are also convinced that he committed the acts with which 
he is charged. 

Of course, every person is presumed to be sane until the 
contrary appears. That presumption is founded in human 
experience. That presumption does not mean, however, that 
the burden of proof is on the defendant to prove his sanity. If 
the defense offers some evidence that the defendant was legally 
insane at the time of the commission of the alleged offense the 
presumption of sanity vanishes from the case. The burden is 
then on the prosecution to establish beyond a reasonable doubt 
the sanity of the accused as well as any other issue that is 
involved in the case. 

The Government must prove beyond a reasonable 

443 doubt every issue of the case. In other words, on the 

issue of insanity or mental incapacity, as it is sometimes 

called, just as on every other issue in the case the burden of 

proof is on the prosecution and that burden must be sustained 
beyond a reasonable doubt. 

In determining whether the defendant was insane, that is 
whether he was suffering from any mental disease or mental 
defect at the time of the commission of the crime, you have a 
right to consider whether he knew the difference between right 
and wrong, whether he acted under the compulsion of an ir- 
resistible impulse, or had been deprived of or lost the power 
of his will. 

But you are not limited to those items but may consider all 
of the evidence in order to reach a conclusion as to whether 
he was or was not suffering from a mental disease or mental 
defect at the time in question. That would be November 17, 
1955. 

If you find that the defendant was suffering from a mental 
disease or mental defect at the time of the commission of the 
alleged offense that is not sufficient to justify a verdict of not 
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guilty because of insanity unless you find that the crime was 
produced by the insanity. 

Obviously, even an insane person may do things at times 
that are entirely rational in and of themselves and are not 

the product of insanity. It is only if the criminal act 
444 is itself the product of an insane state of mind that a 

person is entitled to be acquitted on the ground of or 
because of insanity. 

In the event your verdict is not guilty by reason of insanity 
the defendant will be committed to St. Elizabeths Hospital 
there to remain until such time as it is established that he has 
recovered his sanity and will not in the reasonable future be 
dangerous to himself or to others. 

Murder in the first degree is defined in the Code of Laws 
of the District of Columbia as follows: Whoever, being of 
sound memory and discretion, kills another purposefully with 
deliberate and premeditated malice is guilty of murder in the 
first degree. 

In order to sustain a charge of murder in the first degree, 
as in this case, each of the following elements must be estab- 
lished: First, that the defendant Isaac killed Dwight Nathan; 
second, that the defendant had a purpose and intent to kill 
Dwight Nathan; third, that the killing was consummated and 
accomplished with malice, and; fourth, that the killing was 
consummated and accomplished with deliberation and pre- 
meditation. 

Murder in the second degree differs from murder in the first 
degree in that murder in the second degree may be committed 

without a purpose or intent to kill or it may be com- 
445 mitted with a purpose or intent to kill but without pre- 

meditation or deliberation. A killing under the 
influence of passion induced by insufficient provocation may be 
murder in the second degree. An accidental or unintentional 
killing constitutes murder in the second degree if it is accom- 
plished by malice. 

Consequently, if you find that the defendant killed Dwight 
Nathan with malice, bearing in mind the definition of malice 
which I shall give you, but without a purpose or intent to kill 
or if you find that the defendant killed Dwight Nathan with 
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malice and with a purpose or intent to kill but without pre- 
meditation or deliberation you may find the defendant guilty 
of murder in the second degree. 

Having instructed you in detail concerning murder in the 
first degree and murder in the second degree, I shall now point 
out to you the distinction between the two offenses. 

Murder in the first degree is 2 murder committed with 
malice, with a purpose and intent to kill and with deliberation 
and premeditation. On the other hand, murder in the second 
degree is committed with malice but without the purpose or 
intent to kill, or, is murder committed with malice and with 
intent to kill but without premeditation or deliberation. 

It is the law in the District of Columbia that in order 

446 to justify a conviction of murder in the first degree, after 

design or purpose to kill is formed, there must have 

been some reflection and consideration amounting to de- 

liberation and some appreciable interval of time, no matter 

how brief, must elapse for that purpose after the intent to kill 
is formed. 

If there is no actual purpose or interest to kill, or, if there is 
an actual purpose and intent to kill but no premeditation and 
deliberation, than the unlawful killing, if committed with 
malice, as I shall define malice to you, constitutes murder in 
the second degree. 

Now, what is meant by malice? Malice isalegal term. The 
law does not use the word “malice” in its popular sense. Malice, 
as the law uses that term, does not necessarily mean a malicious 
or evil or malevolent purpose or a personal hatred or hostility 
toward the deceased. Malice, in the eyes of the law, is a state 
of mind. It shows a heart fatally bent on mischief and un- 
mindful of social duty. 

Malice, as the law knows it, may also be defined as a condi- 
tion of mind that prompts a person to do an injurious act will- 
fully to the injury of another. Malice may be implied or in- 
ferred from the act committed or it may be expressed. 

In order to justify a conviction of murder in the first degree 

there must be, in addition to malice, deliberation and 
447 premeditation. In other words, in order to constitute 
murder in the first degree there must have been on de- 
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fendant’s part a design or purpose to kill and after that design 
or purpose to kill was formed there must have been reflection 
and consideration amounting to deliberation. Some appre- 
ciable interval of time must have elapsed during which there 
must have occurred some reflection and consideration amount- 
ing to deliberation. 

You, ladies and gentlemen of the jury, must find that all 
these things occurred in order to justify a verdict of guilty of 
murder in the first degree. 

The defendant is charged in Count 2 of this indictment with 
an assault on Tyrone Nathan with intent to kill him. 

In the crime of assault with intent to kill there must exist 
in the mind of the perpetrator or Isaac the specific preconceived 
intent to killa human being, and a person may not be convicted 
of such offense if that specific intent is not established by the 
evidence. 

In other words, in order to find Grover L. Isaac guilty of as- 
sault with intent to kill Tyrone Nathan you must find, first, 
that Isaac made an assault on Tyrone Nathan; second, that at 
the time of the assault Isaac had a preconceived intent to kill 
Tyrone Nathan. 

The defendant is charged in the third count of the indict- 

ment with the offense of assault with a dangerous 
448 weapon. I shall now instruct you with reference to 
that charge. 

Title 22, Paragraph 502 of the Code of the District of Co- 
lumbia provides, and I quote the pertinent portion thereof: 
Every person convicted of an assault with a dangerous weapon 
shall be punished as provided by statute. 

An assault is defined by law as an intentional, unlawful 
attempt or effort with force and violence to do injury to the 
person of another, coupled with the present apparent possi- 
bility of carrying out such an intent. When an assault is 
carried out with a dangerous weapon then the crime is called 
an assault with a dangerous weapon. That is the offense with 
which the defendant here is charged in Count 3. 

A dangerous weapon may be any object which is likely to 
produce death or great bodily injury. 
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If you find that defendant committed an assault upon 
Tyrone Nathan with a knife that would come within the defi- 
nition of the statute of an assault with a dangerous weapon. 

The Court further charges that the offense of an assault 
with a dangerous weapon is the use of a dangerous weapon 
with intent to hurt. Mere accidental possession of a dangerous 
weapon, without using it or attempting to use it, will not consti- 

tute the offense; nor would the intent to use it without 
449 the use constitute the charge of assault with a dangerous 

weapon. Danger is to be estimated by the effect likely to 
be produced by the weapon. Whether a weapon was used in a 
dangerous manner under certain circumstances is @ question 
of fact to be determined from all the circumstances of the 
case and especially the mode of use. 

The malice with which an assault with a dangerous weapon 
is committed may be implied from the evidence. Thus to 
intentionally and unlawfully present a knife at another with 
intent to injure him shows maliciousness sufficient to make the 
assault felonious. A knife is a dangerous weapon when used 
in a menacing manner. 


In considering the instructions which I have given you you 


are to consider them in their entirety; that is, as a whole. 
You are not to pick out some particular instruction and accen- 
tuate that and overlook the others. 

Upon your return to the courtroom your foreman will state 
his verdict but each of you individually may be asked to state 
your verdict, in which case each of you should be prepared 
to do so. 

As you have noted, three crimes are charged against this 
defendant. Those offenses charged in the indictment and the 
evidence applicable thereto should be considered separately. 
The fact that you may find a defendant guilty or not guilty of 

one of the offenses charged should not control your ver- 

450 ‘dict with respect to the other counts in this indictment. 
Now, the Court has read and explained to you the 

offenses with which the defendant is charged. The indictment 
charges the defendant in three counts; Count 1, first degree 
murder of Dwight E. Nathan; Count 2, assault with intent to 
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kill Tyrone Nathan; 3, assault with a dangerous weapon on 
Tyrone Nathan. 

It is your duty to consider all the evidence and then return 
your verdict as to each count in the indictment. Your verdict 
may be, on Count 1, guilty of murder in the first degree or 
guilty of murder in the second degree or not guilty or not 
guilty by reason of insanity; Count 2, guilty, not guilty, not 
guilty by reason of insanity; Count 3, guilty, not guilty, not 
guilty by reason of insanity. 

Ladies and gentlemen of the jury, the instructions the Court 
has given you are somewhat long. If you are in doubt con- 
cerning the meaning of them or if any question arises in your 
mind wherein the Court may enlighten you with respect to 
these instructions, do not hesitate to let the Marshal know 
about it and the Court will gladly, to the best of his ability, 
elucidate them for you. 

As you know, your verdict must be unanimous. 

Counsel will approach the Bench, please. 

(At the Bench:) 
451 The Court. You have an objection, I suppose, to the 


Court’s denying your prayers. Are these satisfactory 
to you, the instructions just given? 

Mr. Rosrnson. I believe so, although, as I said, I believe 
my instruction No. 1 more clearly defines and delineates the 
law on that particular question than what the Court gives 
and, of course, I enter my objection on that ground. 


* * * * * 


The Court. So your objection is overruled. 


G, 5, GOVERNMENT PRINTING OFFICE: 1959 


JOINT APPENDIX 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,081 


GROVER L. ISAAC, 


UNITED STATES OF AMERICA, 


Appellee. 


4-49 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Onited States Court of Appeals 
For the 
District of Colma Circuit 


FILED Novi 3 1959 


Indictment 


Plea of Defendant * 


Motion for Mental Examination 

Affidavit in Support of Motion avs 
Order Granting Motion for Mental Examination 
Report of Dr. Overholser, dated March 23, 1956 


Order Committing Defendant to St. Elizabeths Hospital 
for 60 Days in Addition to previous period of 
Commitment or. lee let eh ke tee 


Report on Mental Examination from Dr, Overholser, 
dated May 17, 1956 Ae RS ° 


Motion of the United States Attomey for a Judicial 
Determination of the Mental Competency of the 
Defendant ae eps wefan vol metoge pel” pe 


Order Returning Defendant to the D.C, Jailto Await a 
Judicial Determination of his Mental 
COMpetencyy, of ws. fe: = oy Uw 


Order Committing Defendant to Sairt Elizabeths 
Hospital Until He is Mentally Competent to 
Stand Trial . . « « «© « «© « 


Order Committing Defendant to D.C. General Hospital 
until a bed Becomes Available in Sain Elizabeths 
Hospital are fond fers tar Peete coil teh). Ye! 


Report of Dr. Overholser, dated January 5, 1959 


Order Allowing Defendant to Stand Trial 
Verdict . at. ie, “ser (Get se 


Judgment and Commitment 


Notice of Appeal - 


1 


JOINT APPENDIX 


[ Filed in Open Court Dec. 19, 1955] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 
Grand Jury Impanelled September 29, 1955, Sworn in on October 4, 1955 


The United States of America : Criminal No. 1209-'55 
v. : Grand Jury No. 1411-55 


Grover L. Isaac : First Degree Murder 
: Assault with Intent to Kill 
Assault with a Dangerous Weapon 
(22 D.C.C. 2401, 501, 502) 


The Grand Jury charges: 
On or about November 17, 1955, within the District of Columbia, 
Grover L. Isaac purposely and with deliberate and premeditated malice 


murdered Dwight E. Nathan by means of stabbing and cutting him with a 
knife. 


SECOND COUNT: 

On or about November 17, 1955, within the District of - Columbia, 
Grover L. Isaac made an assault on Tyrone Nathan with intent to kill 
the said Tyrone Nathan. 

THIRD COUNT: 

On or about November 17, 1955, within the District of Columbia, 
Grover L. Isaac made an assault on Tyrone Nathan with a dangerous 
weapon, that is, a knife. : 

/s/ Leo A. Rover 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 
/s/ Alfred G. White 


Foreman. 


[ Filed Dec. 23, 1955] 
PLEA OF DEFENDANT 
On this 23 day of December, 1955, the defendant Grover L. Isaac, 
appearing in proper person and by his attorney Wesley Williams, Esq., 
being arraigned in open Court upon the indictment, the indictment being 
read to him, pleads not guilty thereto. 
By direction of 


David A. Pine 
Presiding Judge 
Criminal Court #__ 


HARRY M. HULL, CLERK 
Present: 
United States Attorney 


By Robert Askan By /s/ Irene B. Burroughs 
Assistant United States Attorney Deputy Clerk 


R E Minier 
Official Reporter 


[ Filed Jan. 16, 1956] 


MOTION FOR MENTAL EXAMINATION 
Comes now the defendant, Grover L. Isaac, by and through his 
attorneys, Wesley S. Williams and William A. Robinson, and moves the 


Court to order an examination into the mental competency of the defend- 


ant and, as reasons therefor, states as follows: 

1. That counsel for defendant, through observation of defendant's 
actions and conversation, have reasonable cause to believe that defend- 
ant may be presently insane or otherwise so mentally imcompetent as 
to understand the nature of the proceedings against him or properly to 
assist in his own defense. 

2. That in view of the seriousness of the charges, counsel for the 
defendant verily believe that it is in the manifest interest of both the 
government and the defendant that there be a mental examination of this 
defendant prior to trial. 


3 
3. And for such other and further reasons as may be urged upon 
the oral hearing of this motion. 


/s/ Wesley S. Williams _ 
Wesley S. Williams 
William A. Robinson 
Attorneys for defendant 

* * * 


[ Acknowledgment of Service] 


[Filed Jan. 16, 1956] 
AFFIDAVIT IN SUPPORT OF MOTION 
DISTRICT OF COLUMBIA, ss: 

WESLEY S. WILLIAMS and WILLIAM A. ROBINSON, being first 
duly sworn on oath according to law, depose and say: (1) that they were 
appointed by the Court to represent the defendant in the above-entitled 
cause; (2) that they have made attempts on several occasions to inter- 
view the defendant in order to assist in his defense; (3) that these 
attempts were unsuccessful in that the defendant had no knowledge as to 
the nature of the charges pending against him nor did he have any recol- 
lection of the events or incidents leading up to said charges; (4) that 
upon arraignment, the defendant tried to pass the following pencilled note 
to the presiding Judge - "God said. touch not my anointed one and do my 
holy prophets no harm"; (5) that during the aforesaid attempts to inter- 
view defendant, he stated several times that he had headaches and that 
he was all turned around; (6) that much of defendant's limited conversa- 
tion was rambling and unintelligible to the affiants; and (7) that to counsel 
for defendant, he appeared to be extremely nervous, hostile, suspicious 
and far removed from reality. 


/s/ Wesley S. William 
/s/ William A. Robinson 


[JURAT dated January 14, 1956] 


——_———————— 


[ Filed Jan. 27, 1956] 


ORDER 

It appearing to the Court that there is reasonable cause to believe 
that the defendant ‘herein may be presently mentally incompetent to 
understand the nature of the charges against him or to assist in his own 
defense, it is by the Court this 27th day of January, 1956. 

ORDERED that the defendant be committed to Saint Elizabeths 
Hospital, for a period not to exceed thirty days, to be examined by the 
staff of said hospital, as to his mental condition, and the Superintendent 
of said hospital will, upon completion of said examination, file with this 
Court a written report of the examination which shall express the 
opinions of the staff of said hospital of the sanity or mental competency 
of the defendant. 


/s/ Burnita Shelton Matthews 
JUDGE 


[ Filed Mar. 26, 1956] 


DEPARTMENT OF 
HEALTH, EDUCATION, AND WELFARE 72,669 
SAINT ELIZABETHS HOSPITAL 
Washington 20, D. C. 


Re: Grover L. Isaac 
March 23, 1956 


The Clerk 
United States District Court 

for the District of Columbia 
Washington 1, D. C. 


Dear Sir: 

Grover L. Isaac (Criminal No. 1209-55) was committed to Saint 
Elizabeths Hospital on February 27, 1956, for a period of thirty days 
upon an order signed by Judge Burnita Shelton Matthews. The commit- 
ment order specified that Grover L. Isaac should be examined by the 
staff of Saint Elizabeths Hospital as to his mental condition, and that the 
Superintendent of the hospital shall, upon completion of said examination, 
file with the Court a written report giving the opinions of the staff of 
Saint Elizabeths Hospital of the sanity or mental competency of the de- 
fendant. 
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Daily efforts have been made to examine this man since he was 
admitted on February 27, 1956, and up to this time we have been un- 
able to make anything resembling a satisfactory examination of the 
patient. Mr. Isaac flatly refuses to talk to any of the physicians or to 
anyone else. Since it is obvious that we shall not be able to make any 
valid report concerning this man's mental condition by March 27, 1956, 


the expiration of the thirty day commitment, it is respectfully requested 
that the commitment be extended for at least thirty days, and preferably 
sixty days in view of the difficulty of making proper examinations. 


Sincerely yours, : 
/s/ Winfred Overholser 


Winfred Overholser, M. 2 
Superintendent 


[ Filed March 29, 1956] 
ORDER 


Upon consideration of the motion of the United States Attorney for 
the extension of time for the staff of St. Elizabeths Hospital, and in con- 
sideration of the representations made in such motion, it is by the court 
this 29th day of March, 1956, 

ORDERED that the defendant Grover L. Isaac remain committed 
to the custody of St. Elizabeths Hospital for a period of sixty days in 
addition to the period of commitment of thirty days heretofore ordered. 


/s/ Bolitha J. Laws 
Judge 


[ Filed May 23, 1956] 


DEPARTMENT OF 
HEALTH, EDUCATION, AND WELFARE 
SAINT ELIZABETHS HOSPITAL 
Washington 20, D.C. 


Re: Grover L. Isaac 
May 17, 1956 


The Clerk, Criminal Division 
United States District Court 

for the District of Columbia 
Washington, D.C. 


Dear Sir: 

Grover L. Isaac (Criminal No. 1209-55) was committed to Saint 
Elizabeths Hospital on February 26, 1956 for a period of thirty days 
upon an order signed by Judge Burnita Shelton Matthews. The commit- 
ment order specified that Grover L. Isaac should be examined by the 
staff of Saint Elizabeths Hospital as to his mental condition and that the 
Superintendent of the hospital shall, upon completion of said examina- 
tion, file with the Court a written report giving the opinions of the staff 
of Saint Elizabeths Hospital of the sanity or mental competency of the 
defendant. 

On March 22, 1956 a letter was written to the Clerk of the Court 
requesting that the commitment be extended for at least thirty and 
preferably sixty days in view of the difficulty of making proper exami- 
nations. A sixty-day extension was granted. 

Mr. Isaac’s case has been studied intensively since the date of his 
admission to Saint Elizabeths Hospital and he has been examined by 
several qualified psychiatrists attached to the staff of Saint Elizabeths 
Hospital as to his mental condition. On May 15, 1956 the case was re- 
viewed in detail at a medical staff conference. We conclude as the 
result of our examinations and observation that Grover L. Isaac is men- 
tally incompetent to understand the proceedings against him or to 
properly assist in his own defense. 

Sincerely yours, 


/s/ Winfred Overholser 
Winfred Overholser, M.D. 
Superintendent 


[ Filed May 28, 1956] 

MOTION OF THE UNITED STATES ATTORNEY FOR A 

JUDICIAL DETERMINATION OF THE MENTAL COM- 

PETENCY OF THE DEFENDANT 

Comes now the United States of America by its attorney, Oliver 
Gasch, United States Attorney in and for the District of Columbia, and 
respectfully represents to this Honorable Court as follows: | 

1. That the above-named defendant, Grover L. Isaac, was in- 
dicted on December 19, 1955, for First Degree Murder. : 

2. That pending trial of this matter the defendant filed a motion 
for a mental examination of the defendant as a result of which he was 
committed to Saint Elizabeths Hospital for examination as to his 
present mental condition. 

3. That it now appears from a report, dated May 17, 1956, sub- 
mitted by Dr. Winfred Overholser, Superintendent of Saint Elizabeths 
Hospital, that the defendant Grover L. Isaac is mentally incompetent to 
understand the proceedings against him or to properly assist in his 
own defense. 

WHEREFORE, the premises considered, the said United States 
Attorney respectfully prays that this Honorable Court judicially deter- 
mine the mental competency of the defendant, as provided by Section 
301, Title 24 District of Columbia Code, as amended 1955. : 


/s/ Oliver Gasch 
United States Attorney 


/s/ Arthur J. McLaughlin 
Assistant United States Attorney 


[ Certificate of Service] 


[ Filed May 28, 1956] 
ORDER 


This matter having come on for consideration upon oral motion 
of counsel for the Government and it appearing to the Court that the 
defendant was committed to Saint Elizabeths Hospital pursuant to Title 


24, District of Columbia Code, as amended 1955, section 301, for a 
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period not to exceed sixty days, and it further appearing that in the 
opinion of Winfred Overholser, M.D., Superintendent of Saint Elizabeths 
Hospital, that the defendant is mentally incompetent to stand trial or to 
consult with counsel and properly to assist in his own defense, it is by 
the Court this 28th May, 1956, 

ORDERED, that the defendant be returned by the United States 
Marshal to the District of Columbia Jail to await a judicial determina- 
tion of his mental competency. 


/s/ Bolitha J. Laws 
JUDGE 


[ Filed June 1, 1956] 


ORDER 

It appearing to the Court that on February 27, 1956, the defendant 
was committed to Saint Elizabeths Hospital for examination by the 
psychiatric staff of said hospital to determine whether he was mentally 
competent to understand the proceedings against him or properly to 
assist in his own defense, and it further appearing that on May 17, 1956, 
the Superintendent of Saint Elizabeths Hospital certified to the Clerk of 
the Court that the defendant is at this time mentally incompetent to 
stand trial and is unable to consult with counsel to properly assist in 
his own defense, and also appearing that neither counsel for the defend- 
ant nor counsel for the Government object to said report from Saint 
Elizabeths Hospital, it is by the Court this 1st day of June, 1956, found 
that the defendant is presently of unsound mind, and it is, 

ORDERED, pursuant to Title 24, Section 301, District of Columbia 
Code, 1951 Edition as amended August 9, 1955, that the defendant be 
committed to Saint Elizabeths Hospital until he is mentally competent 
to stand trial. 


/s/ Bolitha J. Laws 
Consent: JUDGE 


/s/ Arthur J. McLaughlin 
Assistant United States Attorney 


/s/ Wesley S. Williams 
Attorney for Defendant 


[ Filed June 6, 1956] 
ORDER 

It appearing to the Court that on February 27, 1956, the defendant 
was committed to Saint Elizabeths Hospital for examination by the 
psychiatric staff of said hospital to determine whether he was mentally 
competent to understand the proceedings against him or properly to 
assist in his own defense, and it further appearing that on May 17, 1956, 
the Superintendent of Saint Elizabeths Hospital certified to the Clerk of 
the Court that the defendant is at this time mentally incompetent to 
stand trial and is unable to consult with counsel to properly assist in 
his own defense, and it further appearing that on June 1, 1956, Saint 
Elizabeths Hospital did not have a bed available and that the patient be 
remanded to the District of Columbia General Hospital, until such time 
as a vacancy develops at St. Elizabeths Hospital, and it appearing that 
Saint Elizabeths Hospital does not have a bed available for the defendant 
at this time, and it also appearing that neither counsel for the defendant 
nor counsel for the Government objects to the report from Saint Eliza- 


beths Hospital, it is by the Court this 6th day of June, 1956, found that 
the defendant is presently of unsound mind, and it is, 
ORDERED, pursuant to Tile 24, Section 301, District of Columbia 
Code, 1951 Edition, as amended August 9, 1955, that the defendant be 
committed to the District of Columbia General Hospital and thereafter 
be transferred and committed to Saint Elizabeths Hospital when a bed 


becomes available, and it is 
FURTHER ORDERED, that the defendant remain committed to 
Saint Elizabeths Hospital until he is mentally competent to stand trial 
pursuant to Title 24, Section 301, District of Columbia Code, 1951 Edi- 
tion, as amended August 9, 1955. 
/s/ David A. Pine 
Judge 
Consent to 


/s/ Arthur J. McLaughlin 
Assistant United States Attorney 


/s/ William A. Robinson 
Attorney for Defendant 


———— 
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[ Filed Jan. 8, 1959] 


DEPARTMENT OF 
HEALTH, EDUCATION, AND WELFARE 
SAINT ELIZABETHS HOSPITAL 73,094 
Washington 20, D.C. 


In reply refer to: WS/WGC 
Grover L. Isaac 

January 5, 1959 

The Clerk 

Criminal Division 

United States District Court 

for the District of Columbia 
United States Courthouse 
Washington 1, D. C. 


Dear Sir: 

Your attention is invited to the case of Grover L. Isaac, District 
of Columbia Prisoner, who was admitted to Saint Elizabeths Hospital on 
June 7, 1956 pursuant to the provisions of Title 24 of the District of 
Columbia Code, Section 301, as amended. The hospital was informed 
at the time of his admission that he was under a charge of First Degree 
Murder, Criminal Number 1209-55. 

It has been determined that Grover L. Isaac is at this time men- 
tally competent to Stand trial and to consult With counsel and properly 
assist in his own defense. Therefore, it is requested that arrangements 
be made for this individual's removal to the District of Columbia Jail 
or such other institution as is considered appropriate. 

Sincerely yours, 
/s/ Winfred Overholser 


Winfred Overholser, M. D. 
Superintendent 


[ Filed Jan. 19, 1959] 


ORDER 
It appearing to the Court that on May 29, 1956, the defendant was 
judicially determined to be of unsound mind and unable to understand 
the nature of the proceedings against him or to assist counsel in his 
defense, and it further appearing that on January 5, 1959, the Superin- 
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tendent of Saint Elizabeths Hospital certified to the Clerk of the Court 
that the defendant is at this time mentally competent to stand trial and 
is able to consult with counsel and properly assist in his own defense, 
and also appearing that the defendant appeared in open court on this 
date and stated that he does not object to the said report from Saint 
Elizabeths Hospital, and it further appearing that neither counsel for 
the defendant nor counsel for the Government object to said report from 
Saint Elizabeths Hospital, it is by the Court this 19th day of January, 
1959, pursuant to Title 24, Section 301, District of Columbia Code, 1951 
edition, as amended August 9, 1955, found that the defendant: has been 
restored to mental competency and is presently able to understand the 
proceedings against him and to properly assist in his own defense, and 
it is this 19th day of January, 1959, 2 

ORDERED, that the defendant Grover L. Isaac stand trial in 
Criminal Case No. 1209-55. 


/s/ F. Dickinson Letts 
Judge 


[ Filed Mar. 3, 1959] 

On this 3d day of March, 1959, came again the parties aforesaid, 
in the manner as aforesaid, and the same jury as aforesaid in this cause, 
the hearing of which was respited yesterday; whereupon, after further 
hearing of the testimony, the arguments of counsel, and the instructions 


of the Court, the alternate jurors are discharged and the jury retires to 
deliberate; 


Whereupon, the said jury upon their oath say that the defendant is 
guilty as charged; 

Thereupon, each and every juror is asked to state his individual 
verdict and each and every juror says that the defendant is guilty as 
charged. 

The day for sentencing is set as March 20, 1959. 
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{ Filed Jan. 8, 1959] 


DEPARTMENT OF 
HEALTH, EDUCATION, AND WELFARE 
SAINT ELIZABETHS HOSPITAL 73,094 
Washington 20, D.C. 


In reply refer to: WS/WGC 
Grover L. Isaac 

January 5, 1959 

The Clerk 

Criminal Division 

United States District Court 

for the District of Columbia 
United States Courthouse 
Washington 1, D. C. 


Dear Sir: 

Your attention is invited to the case of Grover L. Isaac, District 
of Columbia Prisoner, who was admitted to Saint Elizabeths Hospital on 
June 7, 1956 pursuant to the provisions of Title 24 of the District of 
Columbia Code, Section 301, as amended. The hospital was informed 
at the time of his admission that he was under a charge of First Degree 
Murder, Criminal Number 1209-55. 

It has been determined that Grover L. Isaac is at this time men- 
tally competent to stand trial and to consult with counsel and properly 
assist in his own defense. Therefore, it is requested that arrangements 
be made for this individual's removal to the District of Columbia Jail 
or such other institution as is considered appropriate. 

Sincerely yours, 
/s/ Winfred Overholser 


Winfred Overholser, M. D. 
Superintendent 


[ Filed Jan. 19, 1959] 


ORDER 
It appearing to the Court that on May 29, 1956, the defendant was 
judicially determined to be of unsound mind and unable to understand 
the nature of the proceedings against him or to assist counsel in his 
defense, and it further appearing that on January 5, 1959, the Superin- 
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tendent of Saint Elizabeths Hospital certified to the Clerk of the Court 
that the defendant is at this time mentally competent to stand trial and 
is able to consult with counsel and properly assist in his own defense, 
and also appearing that the defendant appeared in open court on this 
date and stated that he does not object to the said report from Saint 
Elizabeths Hospital, and it further appearing that neither counsel for 
the defendant nor counsel for the Government object to said report from 
Saint Elizabeths Hospital, it is by the Court this 19th day of January, 
1959, pursuant to Title 24, Section 301, District of Columbia Code, 1951 
edition, as amended August 9, 1955, found that the defendant has been 
restored to mental competency and is presently able to understand the 
proceedings against him and to properly assist in his own defense, and 
it is this 19th day of January, 1959, 

ORDERED, that the defendant Grover L. Isaac stand trial in 

Criminal Case No. 1209-55. | 


/s/ F. Dickinson Letts 
Judge 


[ Filed Mar. 3, 1959] 

On this 3d day of March, 1959, came again the santos aforesaid, 
in the manner as aforesaid, and the same jury as aforesaid in this cause, 
the hearing of which was respited yesterday, whereupon, after further 
hearing of the testimony, the arguments of counsel, and the ‘instructions 
of the Court, the alternate jurors are discharged and the jury retires to 
deliberate; 3 

Whereupon, the said jury upon their oath say that the defendant is 
guilty as charged; ) 

Thereupon, each and every juror is asked to state his individual 


verdict and each and every juror says that the defendant is guilty as 
charged. 


The day for sentencing is set as March 20, 1959. 
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The defendant is remanded to the District Jail. 
By direction of 
JOSEPH R. JACKSON 


Presiding Judge 
Criminal Court # Six 


HARRY M. HULL, Clerk 


/s/ Charles Attchison 
Deputy Clerk 


[ Filed Mar. 20, 1959] 
JUDGMENT AND COMMITMENT 

On this 20th day of March, 1959, came the attorney of the Govern- 
ment, and the defendant appeared in proper person and by counsel, 
William A. Robinson, Esquire, and 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of 

FIRST DEGREE MURDER 

as charged in count one, 

And the Court, having asked the defendant whether he had anything 
to say why judgment should not be pronounced, and no sufficient cause 


to the contrary being shown or appearing to the Court, 
IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 


The sentence of the Court was as follows, and it is so adjudged: 

GROVER L. ISAAC, you have been found guilty upon an Indictment 
including the offense of FIRST DEGREE MURDER, and, upon the verdict 
of guilty, you are hereby sentenced to the punishment of death by 
electrocution; and it is 

ORDERED that you, GROVER L. ISAAC, be forthwith taken to the 
District of Columbia Jail, otherwise known as the Washington Asylum 
and Jail, in the District of Columbia, and there be kept in close confine- 
ment; and that on the 19th day of June, A.D. 1959, you be taken to the 
place prepared for your execution in the District of Columbia Jail and 
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that then and there you be electrocuted according to law; PROVIDED, 
however, that if an appeal from this Judgment be taken to the United 
States Court of Appeals for the District of Columbia Circuit, ‘ the 
sentence of death shall be stayed until the mandate of said Court of 
Appeals, or, if certiorari shall have been granted, until the mandate of 
the United States Supreme Court shall have issued to this Court, and 
this Court shall have fixed a new date of execution; and it is 

FURTHER ORDERED that a certified copy of this Judgment and 
Commitment be transmitted by the Clerk of the United States District 
Court for the District of Columbia to the Superintendent of the afore- 
said District of Columbia Jail, not less than ten days prior to the time 
fixed in this Judgment of the Court for the execution of the same. 


/s/ Joseph R. Jackson 
Judge 


[ Filed April 3, 1959] 
NOTICE OF APPEAL 


Name and address of appellant Grover Lee Isaac 
D. C. Jail 


Name and address of appellant's attorney 


Offense First degree murder; assault w/i to kill; assault with 
dangerous weapon 


Concise statement of judgment or order, giving date, and any sentence 


Mandatory death sentence 
March 20, 1959 


Name of institution where now confined, if not on bail 
District of Columbia Jail 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


April 3, 1959 /s/ Grover Lee ae 
Date Appellant 


